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. INTRODUCTION

Fearghal was falsely arrested becuuse a luw officer wanted a court to
issue no-contact orders to separate Fearghal from his children. A DSHS
caseworker, under special supervisory review for fabricating records and
scores of shoddy investigations “that had a direet bearing on child salety™,
investigated. Wanting Fearghal to have no chance of getting custody of his
children in a divoree, a City prosecutor stepped outside her advocacy role
directing Fearghal’s spouse, Patricia. to go lact-tinding: instructing her on
what to say to police so as to falsely report new criminal aliegations. and
on what to testily to in civil court so as to stop Fearghal's contact with his
children. Upon multiple violations of domestic violence restraining orders
by Patricia. police did not intervene. When Fearghal reported abuse and
neglect regarding his children. DSHS and police did not mvestigate. These
actors individually and collectively prevented courts from having material
information irom unbiased non-faulty investigations, causing Fearghal's
criminal matter resolution and harmiul separation trom his children to be
prolonged: exposing Fearghal to risk of deportation that would irreparably
sever his bond with his children: and causing Fearghal severe emotional

distress and economic injury. They acted intentionally and recklessly.

[I. ASSIGNMENTS OF ERROR

1. The trial court erred in granting summary judgment to Clark County for
false arrest, false imprisonment. outrage, negligent investigation.
negligence and negligent intliction of emotional distress; and in
denying reconsideration of summary judgment.

[

e trial court erred in granting summary judgment to DSHS for
negligent mveshgation. negligence. outrage. reckless disrcgard. and
negligent infliction ol emotional distress.



fad

. The trial court erred in granting summary judgment to the City of

Vancouver [or malicious interference with parent-child relationship.
outrage, negligent investigation. negligence. gender discriminatton and
negligent infliction of emotional distress: in denying reconsideration ol
summary judgment: and in awarding the City its costs.

fhe trial court crred by suppressing Patricia’s corrections to her
deposition testimony.

Ixsues pertaining (o assicimenis of error

d.

b,

Is summary judgment error on the claims against the County when,
viewing factual inferences in the light most favorable to Tearghal: the
same officer who arrested Fearghal controlled the flow ol information
to the judge who made the probable cause finding: and the otficer did
not have probuble cause to arrest” (Assignment ol Error 1)

Is summary judgment error on the claims for breaches ot duty under
RCW 26.44 against the County when. viewing factual inferences in the
light most favorable o Fearghal: upon being asked to investigate
possible child neglect. abuse or endangerment, their law officers either
failed to investigate or conducted faulty mvestigations.

{Assignments of Lrror 1.

[s summary judgment crror on the claims for breaches of duty under
RCW 10.99. RCW 26,50 and RCW 10.31.100(2) against the County
and City when, viewing all factual inferences as favorable to Fearghal:
(1) their law officers took no action upon having probable cause to
believe a domestic violence crime has been committed: (2) their law
officers enforeed eriminal complaints made by Fearghal against Patricta
differently than it a complainant had made the same criminal complaint
against a non-family member: and (3) their law oflicers failed 1o
enforce domestic violence laws because enforcement would impact
child placement decisions? (Assignments of Error | & 3).

- s summary judgment error on the claims against the City when. viewing

all factual inferences in the light most favorable to Fearghal: the City
prosccutor  stepped  into a non-advocaey  role: (1) conducting
investigative activities and controlling the flow ot mformation being
reported o the police. and (2) directing Patricia to tesufy talsely in civil
proceedings so as to aftect child placement decisions so that they would
be adverse to FFearghal? (Assignment of Lrror 3).

[J



C.

[0}

I« summary judgment error on the claims against the County and the
City when. viewing all factual inferences in the light most favorable to
Fearghal: the prosecutor breached her statutory duties owed to Fearghal
under RCW 10.99.06007 Did the Legislature intend tor a remedy to be
available when prosecutors breach their duties owed a person under
RCW 10.99.0607 (Assignments ol Lror 1 & 3)

Should a jury determine if DSHS recklessly committed acts harmful to
F'earghal and demonstrated wanton misconduct when. viewing all
factual nterenees as lavorable to Iearghal: DSHS will{ully retained
and assigned Dixson {o investigate the McCarthy referrals regardless of
supervisory concerns that Dixson’s history of fabricating reports and
faully investigations had “a directing bearing on child safety™ and
Dixson then conducted a fuulty investigation causing the prolonged
harmful separation of Fearghal from his children. Fearghal’s scvere
emotional distress and other injury”?  (Assignment of Error 2)

. Is summary judement crror on the claims against DSHS when. viewing

all factual inferences as favorable o Fearghal: DSHS failed to deliver
findings of an unbiased non-negligent imvestigation within the 90-day
timeframe specified in RCW 26.44.030¢12)(a), thus denying material
information to (1) Clark County courts that made civil child placement
decisions. and (2} Clark County courts and the City prosecutor who
made decisions 1o seck or impose no-contact orders precluding
[Fearghal trom seeing his children. and to continue prosecution of the
matler being investigated by DSHS? (Assigmuent ol Error 2)

s summary judgment to the County. DSHS and City error when.

viewing all factual interences in favor of Fearghal: the defendants fail
to prove the absence of genuine issues of material fact that evidence
Hahility for Fearghal™s clums? (Assignment of Error 1, 2 & 3).

Should  proximate cause be determined in this action using the
substantial Tactor standard because the defendants individually and
collectively caused the prolonged harmful separation ol Fearghal from
his children. Fearghal was a member of a protected class under RCW
26.44 and RCW 10,99, and the defendants had duties to exchange
information under RCW 26.44.035. (Assignments of Error 1.2 & 3)

[s suppressing Patricia’s corrections to her deposition testimony error?
[s Ms, Kracmer's deposition testimony moot hecause it was not
obtained in compliomee with CR 317 {Assignments of Lrror 1. 2. 3 & 4).

fad



i1, STATEMENT OF FACTS

A. Background Facts

Fearghal (/Far-gal/) and Patricta McCarthy married in 1998 and have
two ciuldren, Conor (horn 7/16/99) and Cormac (born 5/10/03). CP 406-
407. During the marrage, Pawrtcia experienced panie attacks, msomnia
and depression, and was referred for mental health treatment. CP 401, In
June 2004, Patricia’s bipolar sister suicuded. Patricia began reporting
visions of her dead sister and other deiustons, Id. Patricia suffered from
various  paranotd  fears such as hospital staft ploting against  her,
“frightenng visions that are not real™, that she was going to harm Cormac.
and more CP 407.92.11 Patricia’s psychiatrist recommended psychiatric
eviluation and cognitive behavior therapy. [d. Palricia took psychotropic
drugs {or her mental heaith issues along with preseription narcoties for
complamts of pamn and became drug dependent. CP 40892.13. By Spring
2003, Parricia’s drug abuse was substanual. CP 401, She beliey ed her dead
sister and an angel visited her at night; and a raptor behind their backyard
was her dead sister. CP 1938, 2010, Martal discord developed regarding
Patricia’s drug dependency. CP 410.§2.16. Patricia became fearful that she
would lose custody of the children in the event of a drvoree. [d.

B. Kingrey's Investigation

As the vne veur June ananversary of her sister’s suicide approached,
Patricia was relymg on medications more and more. CP 1955 On 6/1/05,
Patricra was out of medicattons and having panic attacks. CP 401, Late
atternoon on 6/2/03, Patricia came home high on narcotics obtained on a

new prescription  Id. Fearghal and Patricia quarrclied about Patricia’s



escalating drug abuse resulting in Fearghal threatening divoree. Fearghal
and Patricia later reconctled before gomg (o bed. CP 401-402,

At 12,51pm on 6/3/05, Kingrey contacted Patricia by phone Patricia
told Kingrev she was with the children and her mother, Regina, at St
Joseph™s Chuech 1o seek shelter. Patricia alleged. the evening prior on
6/2/05, Fearghal struck Cormac twice on his head “so hoard that he hit his
head on the table then fell on the tloor™ Kimgrey “asked it Cormac had
any mjurtes.” Patricia reported “no visible marks.” CP 18251827,

Kingrey went to the McCurthy residence and interviewed Fearghal
CP 1806- 1807, pl6, p24 Fearghal reported he did not strike Cormac and
denicd ever having physiwcally abused his wife, saying “I've gotten angry
and velled on occasion, but never touched her.™ CP 1828, Fearghal told
Kingrev that Patricia had been abusing pain medications, had been high on
prescription pam medications the night before, had been reporting various
delustons in the last year since her sister committed suicide, and was also
taking medication for anxicty and other mental health issucs, CP 1789

Kingrey then arrested Fearghal on two charges of Assault IV-DV: 1)
Cormac and 1) Patncia CPIS2E, 1556 Kingrey took Feurghal to CCLEC
(e jaih). Kmgrev returned to the McCarthy home shere he met Patricia
for the first time in persen and obtained a DV Victim Statement trom her.
Patricia then told Kingrey that she didn’t need shelter after all because she
would stav with her parents who hved focally, TP 1828,

At domestic violence scene, Kingrey is supposed to assess whether

| N - i - “ N
See alwe CF 182X, Fearghal reported “Patneia tahes medication for anvaety and T thinik the

medication 15 making e defusional ™ When guestioned as o Patnaa’™s mental health
Foughal repotted, “Tier older sister commitied swende and its affected her, heheve™

A



drugs are being abused but he did not do so. CP {544:p42,17-25, p43,1-9.
Kingrey ignored Fearghal's statements that Patricia was high on drugs on
the carlyv evening of 6/2/05, and that a quarrel ensued over Patricia’s drug

abuse. CP 401-249-10 Kingrey dismissed Fearghal attempts (o explain

Patncia’s history ol anxaety, panic attucks and drug use 1d.910. Fearghal
showed Kimgrey the various medications Patricia was taking; but Kingrey
totd Fearghal 1t did not matter. CP 1789, Kingrey doesn’t recall been
shown the bathroom medicine cabinet. but testified that a collection of
oprates in the cabinet would not have caused him concern about Patricia’s
veracity: and Fearghal's statements about Patricta’s psychiatrie history had
no impact on his assessments of veracity, CPS40:p26,10-21:p28 1417,
After bemng told about Patricia’s drug abuse, Kingrey did not ask for any
cvidence or proof to vahdate substance abusc as a factor in his
investigation. CP 1542:p35-36. Kingrey  testitied he did not raise
Fearghal s statements about Patricia’s drug abuse and mental health status
with Patricia prior to arresting Fearghal because he “was convinced in his
own mund that she was telling the truth and these facts actually happened.”

CP 1340:p30.4-14. Kingrey testificd e made no wltowanee thuyt Fearghal's

statements o im peht have been prae CP 1342 p32 18-2L
Even though there was no imminent threat to Patricia or the children:
o)

Kmgrey arrested Fearghal because “ie thought a no-contact order vwould

be w good thine o have af the time and the ondy way to cet that was o

hook farrest] Mre. MceCartfiy 7 because he knew the “no-confact order

would preclude Fearghal from secing the children™ and because he knew

the no-contact order and arrest would become factors in Fearghal not



having access to his chiidren and future determinations about Fearghal
being allowed by courts o sce his children. CP 1543: p3&-39.

Kingrey testitied e had “of course™ come across situations where a
spouse used an abuse allegation to gam advantage m a domesuc dispute.”
there 15 a nish of Talse allegations 1 domestic violence settings: and he
would typically interview third party witnesses who had obscrved un
alteged assault because “you couldn’t be sure who was telling the truth.”
CP 1344:p41.19-25, pd2.1-16. Kingrey knew that Conor was a withess,
CP 1827, Kingrey was unable to explum why he did not interview Conor,
the only third party pereipient witness, CP 1544 p43,17-22,

Kingrey typically must assess a witness’s demeanor and credibility
by meeting with them i person. CP 1545 p46,6-10 CP i549:p63 K-12.
The 9171 call evidences this protocol with the operator telling Patricia that
a deputy would first need to come to talk o her i person prior to talking
with Fearghal, CP 535, Kmgrey didn’t hother go see Patricia m person at

12.51pm priorto making the arrest; he testified he didn’t do so due to time

constraints; nonctheless, he drove the 24 mudes from the MeCarthy home
(passing St Joseph™s Chuarehi to the CCLEC and back to the home to meet
Patricia lor the first time ¢fier arresting Fearghal: Kingrey's shnft didn’
end until 6pm; and Kingrey says he didn’t interview or examine the minor
children because overtime would have to be authorized by the sergeant.
CP 1545-1540:p40-p4 7, p3 2 18-25. Kingrey testified that it would not have

made any difterence to his decrsion to arrest Fearchal 1ff Patricia and her

a - - - ~ - -

S After Fearghal was accesed, Pattieta withdrew approxamately 570,000 from Fearghal and
Patricia’s jomt checking account Pamneia later admnted she called the police to get control
over e clldren and mangal assets e event ol a divoree CP 142745



mother had significant 1ssues with veracity, CP 1545, p36).

Kingrey testitied he would have expected to see brunsing on Cormac
based on the violent nature of the alleged assault. CP 1544:pd4d. 1-14,
Kingrey had knowledge and experience of bruise progression and bruses
turnimg from red to dark-purple to green fading to vellow after a week to
ten days CP 15341-1342-p31-33, Kingrey contirmed there was no evidence
of any plysical trauma suffered by any of the complainants and no signs
of any disturbance i the house the mght prior CP 1544-1543: p44.22-25;
p43.1-6. Kingrey dudn't ndependently verily whether Cormac had any
brursmg or impury; and did not recall sceing the children at all. CP 1541
p3L14-19. Kingrey did not take any photouraphs because “there was
nothing there to take any photographs o™ CP 1544:p43.23-25. When
asked to reconcile the fack ol bruising on Conmac with the violent nature
of the acts alleged, Kingrey admitted T have no knowledge of injurics
because I didn't see the boy™. CP 1347, p54, 20-25.

Kingrey did not check or contiem that Fearghal had no prior
criminal history, or mguire with ncighbors o see o they'd observed
anything stolent CP 1543, p40 Kingrey testified that Fearghal was not
enraged or threatening mn any way. CP 1542 p36.23-25. Yel, Kingrey felt
Fearghal displayed the classic behavior ol an abuser based on “dental. you
know., shitting the blame, that’s about it”, but he did not know how
Fearghal™s behavior was any different from how an innocent person would
respond to a false complaint. CP 1545-1546: p48,18-25. p49,1-2.

Kingrev showed no concern that, if Patricia’s allegations were actually

true, Cormae shoubd have been promptly taken 1o hospital for examinaton for



head trauma. Kingrey did not form an opimion as to whether Cormage was
actually injured. he didn’t tell Patricia to take Cormac to the hospital: but
nevertheless concluded =it my child had a severe imury, T would certwnly
look mto getong 1 treated™. CP 1530p07.1-18:p6%s, 6-13. Ningrey did not
refer the incident to CPS for Turther imvestigation CP F825 - [R28,

Petty mterviewed Coner in January 2006 Petty told Patricia to leave
the room when Patricia yelled at Conor tur contradicting her allegations.
One week later. on 1/11/06, Conor was interviewed by Petty and attorney
Ton McMullen. Conor was emphatic that Fearghal did not hit Cormae and
was not abusive: that Patricia was not bemg honest; and that she would get
angry at him if he would not say “her trath™ CP 413.92.24 CP 1780 9)5.

Licutenant Hall testified as an expert CP I851-1854. Hall's expert
opinton was that (1) Kingrey lacked probable cause to arrest Fearghal, (1)
Kingrev's mvestgation “was rnife with many errors™, and (i) Kingrey

displayed an unwarranted predisposition toward arrest, CP 18527 Hall

* 1t Hall wesnticd that his expelt oprnton was based upon the ollowing tactors:
{11 Kumgiey made the arrest bused on o eold report taken telephenically 18 hours atter
the imcident without any imdependent evidence o corroborate o erime. Sigmificantly,
Kingrey had ample tme to make a therough mvestigatiion pror to aresting Feaghal
becanse there was no imminent danger to Pattscia on the childien CFIRS2
121 Kimgrey had ide o po mterest inomformation provided by Fearghal about his
wife's diug abuse At a mummum, Kingiey shoeuld have inguired for proot as a medns
ot either proving or disproving swhat may have been exculpatory evidence oftered by
the alleged pempetrator CT* 1832
(30 Kugrey had o complete luck ol interest moevidence Fearghal otfetced as to
Patricia’s mental imbalance. which may have plaved a role in her perception of the
aients she wus weporting Patcia’s coherence at midday on June 3 on the telephone
was not necessandy evidence of her eoherence at the nme of the alleged metdent on
June 2 Kingrey could have delerred the airest i order (o resolve mceonsistencies in the
cvidence, wiich would have obviated the need for any wrest CP 1852-3
4 Regina, Pamea’™s mather, was not an eve-wilness to the madent and theretore
could not offer relfevant testmony CPOIR33 There wore only three pereynent
witngsses whe hud capacity o testily Conor, Patticta, and Fearghal CP 1852
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noted substantial concerns that Kingrey made an arrest in order to affect
later child placement decisions. evidenced by Kingrey's comments in
deposition as to his rationale behind his decision to arvest. CP 1854,

On 6/3/05, Kingrey submitted a Declaration of Probable Causc (the
“PC Declaration™) to Judge Schreiber for a finding of probuble cause. CP

1

o

57-8. Kangrey's PC Declaration omitied exculpatory evidenee that: (1)
there were no injuries or brutses ot any kind on either Cormace or Patricia:
{23 no-one ook Cormac o hospital tor examination lTor head trauma: (3)
Kimgrey was unable to reconctle the tack of bruises on Cornuie with the
violent nature of the alleged assault. t4) Patricia was taking medication for
mental health issues (5) Patricia had been oxperiencing  delusionad
thoughts exasperated by her sister’s swieide, (6) Patricia was abusing pain
medications, (7) Patricia was high on narcotics from a new prescription at
the time of the alleged incident, and (8) Patricia ied when she reported to
Kingrey she would stay in a shelter when she knew she would stay with
her parents who lived nearby, On ¢/53/05, relymg solely on Kingrey’s PC
Declarauion, Judge Schreiber tound there was probable cause.

On 6/6/03, Fearghal was arraigned, released. and issued wiath a five-
vear na contact order (the “NCO™) prohibiting him from any contact with
Cormac o from “coming within 500U of the residence or workplace -

meludes school and daycare of the children.™ CP 1670,

i3 Kingrey was looking to arrest Femghal evidenced by: (a) Kingrey did not make
any attempt toomterview or obsenve the Jdubdien, (b)) Kimgrey only had to ask to
Fearghal’s cell phone o verrfy Fearghals atlemipis to locate Pattzcn nstead  of
reporiitg Fearghal was only “acting”™, and 1) hingrey’s supervisor, Sergeant Shea,
testiticd  that nme or budgetary considerations do not restriet depubties from
wizrviewng a complamant who s om the County CP 1853
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C. DSHS's Investigation

Two duys after the incident, on 6/4/05, Regma took Cormac to
Kaser Clinic. CP 1996, Only Regina and Cormac were present per the
medicat report. Id The physician saw “nothing of permanent physical
concern” noting a “shght yellow bruse non-tender™ CP 1996-7. The
phvsician called CPS after Regina recounted Patricia’s allegations, CP
1997, The physician referred Patricia for neglect because of the delay m
having Cormac medically examined for head trauma, CP 1373, 1375,

On 6/13/05, Mr. Puirick Disson of DSHS met Patricia at the
MeCarthy home, he mstructed Patricn o sign a satety plan requinng her
to ensure Conor and Cormac did not have any contact with Fearghal, he
referred Patricia to a divoree attorney and told Patricia that if she didn™
tile for dﬂforcc she would be tatlimg o protect the children and vielating
the signed salety plan. CP 4114219 Dixson told Patnicia that 1f she
allowed Fearghal to see the children, the children would be removed trom
her carc and put i foster care CP 1594, 155, Patricua told Dixon that “her
back was turned, she just saw the end of the incident™ CP 1818, p32.

Within 90 days of a referral, CPS standards require Dixson fo
complete an Investigative Risk Assessment ' IRA™) and issuc a CAPTA
letter stating abusc allegations as founded, inconclusive or untounded. CP
1973, The CAPTA letters on the referrals for Fearghal and Patricia were
not 1ssued until more than ten months later on 4/21/06. CP 140414009,

CPS stundards require the subjects of an mvestigation o he
interviewed CP 1972 Dixson admitted he never spoke to Fearghal und

mstead deferred to Kingrev's police report, CP 1216, pS9-60. Fearghal



was not contacted by €PS or mformed about Dixson’s mnvestigation until
receipt of the 4/21/06 CAPTA fetter. CP 1796916, Except tor 1-2 weeks
in June 2003 when Fearghal was overseas, Fearghal was avatlable w be
contacted by Divson by phane or by letter. CP 1796, 4o

CPs standards require Dixson o mterview colfateral resources. CP
1972, The Service Episode Records ("SERS™) evidence Dixson did not
speak o the referring Kaiser physician, CP 1374-57 and Dixson docsn’t
recall speaking to any healtheare provider about Cormac, CP 1216, p37.

CP’!S stundards require Tace to tace mterviews with each child vienim.,
CP 1972, Dixson tostified he was mandated to contact the children; CP
1944: and that he interviewed Patricia, Conor and Cormac in person on
6/13/05 hetween noon and 1.30pna. CP 1216, 132301945, Contrary to thns:
i 1y dayeare records evidence Cormac was in daycare constantly from 8.50
am untl 3 40pm on 6/13/05; CP 2038-9; (2) Conor was at school; CP
1548, (3) the Fanmuly Face Sheet Dixson completed evidences he only met
with Patricia on 6/13/05; CP 199391, ¢4) Conor testified he did not meet

with Dixson, a black male he would have remembered; CP 1781.97: and

(5) Dixson gave conllictung testimony stating he didn't recall interviewing
Conor or ashing Conor whut he had witessed. CP 1943-6 Dixson
testilied that a determination as to whether Conor had witnessed the
alleged incident was significant to his investigation. CP 1947,

An IRA form bisted varnous rnisk factors for lnvestigation including,
substance abuse, mental and emotional impiements. and protection of the
child by the caregiver. CP 1418-20. Dixson testifted: (1) he made the risk

assessimients n the IRA form, CP 1217: (2) his risk assessments for



substance abuse lacked basis; CP 1217 p6d. (3) evidence ol parental
delusions would impact his risk assessments because "1t places the child w
risk of harm and mjury™, CP 1218.p69: and (4) a parent who docs not get
up to feed her children would aftect lis risk assessments. Id But, neither
Patricia’s substance abusc. nor her mental health issues, noy her propensity
tor delusions were listed as risk factors m Dixson’s risk assessment. CP

374, Dixson did not perform these mvestigative risk assessments until
Just betfore he closed the cuse. CP 1217,

D. Closing of DSHS Investigation

SER records evidence: i) Conor and Cormac are listed as victims, 1)
Fearghal and Putricia are listed as subjects of the investigation. and ni} no
medical attention was required for Cormac, CP E371-3. Dixson closed his
investigation on 4/12/06. CP 1325, After interviewing Patricia on 6/13/05,
Dixson developed no new information. CP 1324, Yel, Dixson didn’t make
any findings until he was about to close his investigation CP 1216.p59.
Dixson did not create an SER for his 6/13/05 miterview of Patricia until
4/12/06, the day he closed his invesuigation, or an SER tor his pumported
6/13/05 interview of Conor unutl 7/15/05. CP 1363-4

Dixson says he relied on Kingrev's report to make risk asscssments.
CP 1218, p72. But not until 5/23/06 and 6/5/06 did he request Kingrey's
report stating “this 15 very important”™ because “there had been a request
for a hearing™ by Fearghal. CP 1396 CP 1967, Not until 6/9/06, months
atter he closed his investigation, did Dixson receive Kingrey's report. CP
1385, Dhivson relied instcad on “SER notes™ that were excerpts from

Kingrev's report CP 1371, These “SER notes™ omitted risk mtormation



and exculpatory evidence in Kingrey's report relevant to Dixson’s
investigation and risk asscssment. CP 1380-1.,

The SER history evidences Dixson: 11) faded © notity Fearghal of
the mvestigation, his purported interviews ol the children, and the safety
plan for the children, (2) Galed to complete his investigation and send a
CAPTA letter within 90 days of referral; (3) failed te document Patneia’s
statement that “her back was turned”™ so did not acually see the alleged
incident: (4) Taited to ¢reate SERs wathin timelrames specified by CPS
standards: and (3) failed to interview Fearghal and the reterring physician.
CP 1974-5. Nonctheless, Dixson concluded the referral was founded for
Fearghal but unfounded for Patricia; and he made a bonus finding of

founded agamst TFearghal Tor neghgent treatment of Conor. CP 1375

o
Dixson found that substance abuse was not a factor for Patricia, CP 1419,
On 4/21/06, DSHS sent Fearghal a letter stating they had
conducted an mvesnigation and made findings ot “founded™. CP 1409-10.
This was the first notice o Fearghal of DSHS s investigation. CP 1796,
On 3/8/06, Fearghal requested o review. CP {319, On 6/15/06. DSHS
affirmed the {inding ol founded. CP [405. Fearghal appealed for an
admimnistrative hearing. Fearghal presented exculpatory evidence much of
which was available to DSHS iConly Disson had contacted um dunng the
investigation. CP 1796916, As a result, on 10/5/06 prior to the
adnunistrative review, DSHS changed its founded finding to mconclusive,

CP 1301 This change was made upon exculpatory evidence mcluding the

For example, the SER notes did not docunwent statements e Kingrey™s 1epont that
Cormac had no pyjucies or bruises whatsoever, i Patnicin was having delusions, and 0y
Patricia was tuking medication for mentad Tiealth 1ssues.



referring physicians’ medical report, the Petty/McMulten interview of
Conor, evidence that Patricia was coachmg Conor, together with concerns
about Parrrcia’s motivatons and credibility CP 1398, 1391,

E. Dixson’s Performance Evaluation

Dixson’s annual performance tor 11/71/04-11/1/05 was reviewed by
his supervisor, Denise Serafin (the “"Review™). CP 1968-1982. Serafin
knew thar Dixson fabricated reports, backdated events, failed 10 meet
collateral contacts, did not timely create SER records, and was grossly out
of compliance with CPS investigative standards. Td Dixson did not feel he
received adeguate traming to pertform his job. CP 1970, Dixson was
perfurming at a sub-standard Jevel Td. Oul ot 12 referrals identified for
special supervisory review in February 2005, Dixson was out of
comphance on all 12 referrals, another 71 referrals had questionable
documentation: Dixson cat and pasted (rom previous mvestigations to
create SERs: and face-to-face meetings documented in the SERs could not
be supported by Dixson's handwritten notes. CP 1972, Dixon documented
tace-to face meetings on days that were either a state hohday or that he
was off sick  ld. Serafin wrote that records [abricated by Dixson

“represeit o scrions datg mtesriv concorn which could huve o direct

hewring on child safciy " 1d. Of 83 relerrals assigned to Dixson between

11704 and 6/05, 93%; had limuted or no collateral contacts documented. CP
1973, Dixson fmicd to muake collateral contacts when directed to do sa 1d.
On 7/20005, Dixson admtted “he had a bad habit ot not completing the
Safety Assessments and TRAs until he was physically closing the case.”

Seratin investicated Dixon’s “ability o complete an TRA so far after the

A



mvestigation”™; and found that Dixson kept “insufficient notes to help lim
complete the IRA Id. Dixson had closed only 18% of s reterrals by
11/17/05 1d. Dixson had a compliance rate of only 16.9% for IRAs and
CAPTA letters. 1d. Dixson backdated entry of a 90 day Health and Satety
visit inte SER even though “he had not scen the ehildren™ and “never been
to the caregiver’s home.” CP 1974, On 8/2/05. Dixon’s superiors decided
that Dixson “would not have case carrying responsibility as there was
serious concern about the integrity ot his documentation and the quality of

his investgations.” 1d. “Managenient had sufficient concerns_about the

gueathty of Dixson s work and sufery of children on s cascload that he

was removed from casework m early August” CP 1980,

F. Fearghal's reports of abuse and neglect to DSHS

On 1/8/00, during Dixson’s investigation, Fearghal reported various
concerns about the safety and welfare ol his children to DSHS. CP 1998,
Fearghal reported that Cormac, who was just two years old, suffered four
dog ites 10 his face as a result of bemyg left unsupervised. CP 2002.

Fearghal reported that Conor, who was just six years old, was permitted to

ride hirs bike ansupervised, without a lielmet, for about a mile stretch along
a husy county road with sharp bends and no sidewalks. CP 1791, 2002,
Fearghal reported that Conor was bemng exposed to sexual activity, had
mitated the sex act. and was being bathed nuaked with Pawicia’s
boviriend’s three vear old daughter in the same tub. Id. Fearghal reported

that Cormac was bemng locked in s bedroom with a chain lock and leit

alone in the care of Conor Tor extended periods of time. CP 1791, DSHS
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dechned to myvestigate these reports hecause Fearghal had been arrested

for assaulting Cormac. CP 2003, 1971,

G. Petiy's Invelyement, Order of Protection

The City of Vancouver assigned Pelty to prosceute the charges from
Fearghal’s arrest, CP 360, Petty first contacted Patricia on 6/6/05. CP 150,
Pelty cxnpressed her outrage at what Kingrev had reported telling Patricia
that she herself had a two vear old. CP 41 1.92.20 Putricia told Petty she
had been angry at Fearghal, she had over-reacted, and was nustaken in her
allegations made to Kingrey. CP 745476, CP 411, Petty told Patricia that
she couldn™t recant; Fearghai “fit the profife of u tvpical abuser™ Patricia
“tit the profile of the typical domestic vielence victim™; and threatened
Patricia could losc her kids o she recanted. CP 41 [-2; 383; 611,

On TR05, Pety amended Kingrey's citauon dropping the assault
charge on Putricia. CP 248; 360 Bui. Petty threatened Patricia with
proscecution for making a lalse police report 1f she recanted her allegations
as regards Cormae CP 412 CP 745 #81.82. CP 1901.76: CP 217.93. On
7/200/05. the court clanfied the NCO did not apply to Patricia or Conor. CP
1428, The same day, Patricia (0ld Fearghal he risked deportation from the
DV charge on Cormac. but she would recant her allegations and allow
Fearghal sce the children if he ceded the famuly business and marital home
to her, CP 1428, CP 179092 Patricia allowed Fearghal to spend all day
July 21 and 23" with Conor. CP 1428,

Peuty contacted Patriern multiple times characterizing Fearghal as an
abuser. CP 412 Petly told Patricia 1f she recanted she would lose her kids

becuuse Petty would notly CPS who woutd put the children i foster care.



CP 385: 412, Petty told Patnera to get an Order of Protection precluding
Fearghal {rom contact with the children: to file for divorce: that “Fearghal
had no chance of geting  custody of the clildren with « criminal
conviction for child abuse”™, and that Patricia would lose all eredibility and
lose custody of her children in any divoree action i she recanted. CP 41 2:
CP 754 4224, Pawicia complied with Petty’s demands. CP 412,

On 7/28/03, Patricia obtaimed 2 temporary protection order barring
Fearghal from any contact with her, Conor and Cormac. CP 1350. Patricia
{iled tor divorce on 8905, CP 196, On 8/10/05, the temporary protection
order was extended until 8/31/05 for hearing on the divoree docket. CP
1355, Patricia obtaned the protection order and then requested the family
court to terminate Fearghal™s visits with Conor, based also on Fearghal™s
arrest and criminal charges. CP 402, Patricia reported Fearghal's arrest
and criminal charge in a declaration supporting her motion to lerminate
Fearghals contact with Conor, and to give credibility to Patricia’s other
allegations. CP 207-212, On &/31/05, the fumily court restricted Fearghal's
contact with Conor, issued a mutual DV restraining order between Patricia
and Fearehal (the "DVRO™), and appomted Dr. Kirk Johnson to do a child
custody evaluation CP 1357-1361,941.1.3.1, 3 2P, 5.4,

Patricia tesufied Petty “wanted to sce Patricia prevail in the fanuly
matter™, “wanted to help her s much as possible with her [divoree] case,
that she had a two-year old son of her own, and 1t got personal with her.”
CP 524 Patricra testified that the child custody dispute m the divoree
action and the assaudt charge proceedings on Cormac became micnvoven:

CP 614; Petty and Patricia’s divorce atorney, Ms. Miles, strategized
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together. “the two were linked™. Petty gave Miles information “and they
together used that for strategy n the fantly dissolution.” CP 325,

M. Petty. . had coached me to blacken Fearghal i the declarations that
were draficd by Mas, Miles to e used as evidence in the criminal matters
and to win custody ot the children ™ CP 740,#3. ~Ms. Miles and Ms. Petty
were collaboratimg on the ehild custody issue and [ was told o sign [the
declaration] ™ CP 746_#95.

“T don't know i the word s cthical or not, but T believe [Petty] wus
operating owtside  the boundaries  of her job.” =T think  having
conversations with my divarce attorney and discussimg o strategy would
be outside the boundartes.™ CP 614-613.

Petty instructed Patricta o {ind more mformation to report against
FFearghal in order (o make the assault charge against Fearghal stand and in
order to strengthen Patricia’™s divaree case, CP S18: 592; 593:4-10.

“What else can vou think of? What ¢lse can vou come up with? We need
to get as much on this guy as we possibly can (o protect you and o
protect the cheldren. And T guess general, that was the nature of the
conversation.” CP 392 =She | Petty | encouraged me to file charges.”™ Id

“What are the other shings that we can find. i something happens it
needs to be reported..the more we have the better chance of a
conviction”, CP 593-4: ~anvthing else that we can add to 1, ot will only
help strengthen the case m gettimg a convichon CP 318,

“[The understanding | got was that you needed to do — you needed to
Iind — 1t didn’t really matter, you knosw, morally i1 1t was a comceidence or
whatever it was, what mattered 1s that n order to keep my children und
prevarl m othe — and prevarl, was 1o see what clse we could get on
Fearghul Whether it was exactly true or not or taken out of context or
not 7 She didnTask me to make up pure fantasy, okay, but it was oakyaf
it was an exaggeration or il was tken out of conlext or it coubd be
construed in a different manner.” CP G16-617.

Petty told Patrecia that "1t would strengthen her [divoree] cuse™ if
Fearghal violated the NCO and that any type ol contact would violate the
NCO. CP 393, Patricia “would not have known that unless [Petty] had totd

me.” CP 394, On 8/12/05, Patricia wld Officer Kortney Langston that
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Fearghal had been arrested tor assaulting Cormac: and Petry had wold her
to report Fearghal for violatons ot the NCO. CP 75.77. Putricia alleged
Fearghal had violated the NCO on three oceasions:  June 30" July 23",
and July 25", 2005, CP 75-79. Patricia provided log-in sheets fromt Bally's
Fitness Club purportung to support her atlegations, CP 81-88. Langston did
not arrest Fearghal, or find probable cause to arrest. and referred the
matter back to Petty CP 75 Despite this, on L/H0/05, Petty filed three
DV charges against Fearghal Tor violaung the NCO. CP 337-%.

Patricia testified that i July 2005 she went o Fearghal s hotel room
to get business materials and madvertently picked up personal notes of
Fearghal including notes related to discussions about the assault charge
with his attorney. CP 748 #1285, CP 7544223, CP 318, CP 412; Patricia
“came across these notes menths Jater”™ and remembered Petty instructions
10 “see what else you can find... to strengthen the case.”™ CP 748 #19: CP
013:20-24. On LO/TR/05, Patricia reported Fearghal for witness tampering.
CP 412 On /31706, Fearghal was charged with witness tampering. CP
2520 A subsutute NCO was ssued on 2/21/06 because the assaudt charge
was transferred from district court io superior court. CP 252: 1464, 1071,

Patricia tesutied: (1) Petiv koot asking her all sorts of guestions

includine if Fewrvhal had any comact with the children; Petiyv instructed

Patricia to o hack to Bally s Frness Club and “oet the records and show

them (o her™, adter which Petry coached Patricia on what to say (o the
police and directed Patricia on the specific precinet to report the alleged
NCO violations. CP 746,#100; CP 754, #220; and (2) Petty pressured

Patricia to report the witness tampering charge to the police. and Petty
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mstructed Patricta on what to say o the pohee, CP 751 #172. When asked
it Petty directed her to make up allegations, Patnicia testfied she had
conversations with Petty “in that regard, in that manner™. CP 613:7-10.

Patricia testitied that Petty asked her to exaggerate. CP 613:14,

Yes, Jill Petty had so much mvested personally and professionally in this
case by now that the concept of Fearghal not getting a conviction was
intolerable to hier. and 1 became her pawn with her and her advocate
bratnwashing me with thew rigrd behietf svstem founded on charts,
generalizations and anti-male agenda. They mstilled fear n me that [
would lose my children unless | made maore allegations to help them get a
conviction. They old me 1 should perpetiaie_alleoations both 1o the
pultee and v divoree declarations m order to cradicate any possibility of
Fearshal gainimg amy: custody of the children o the divorce. She said that
il 1 fele abused it was okuay 1o make allegations to support my feelings. In
addition, she was clear that making exaggerited clams was par for the
course, perfectly legal, and any lack of cooperation o my part would be
viewed as bemng an unlit mother. T was adwavs under the threat of being
put m foster care and this threat was wrapped mna cloak of victim support
as long as [ plaved my role." CP 755-6 #2335 (emphas:s added).

Whcn asked 1f she had undertaken any investigation with regard to actions
taken against Fearghal, Petty testuified: “1t's not my job to investigate, 1t's
the police ofticer’s job to invesugate.” CP 1002:17-24.

Dr. Johnson informed Fearghal that his 6/3/05 arrest by Kingrey
would be & major fuctor in his parenting evaluation. In December 2005,
Dr Johnson suspended his parenting evaluation unul the  criminal
allegations against Fearghal were resolved. CP 413

H. Investications by Deputies Young & Paulson

The DVRO restramed both parties from 1) harassing or disturbing

the peace of the other party or any child, and i) “from gomg o the

s

crounds ol or entermg the home of the other party ™ Tt also noulied cach



party. 1 bold caps, that a violation of the DVRO o crmminal offense and
the violator 1s subject to arrest under RCW 26 50. CP 1357, 1359,

Patricia violated the DVRO on 10/5/05, when she phoned Fearghal
three tines and was verbally abusive to both hum and his mother. Deputy
Todd Young responded. Patricia told Young that Fearghal “had been
arrested m June for assaulting her and their two vear old son.™ Despite his
confirmation of an active DVRO, and Patrtcia’s admission of violating the
DVRO, Young declined to arrest her, CP 1676-7. Young reported the
offense as “violation of protection order™ under RCW 26.50 1 10. CP-1675.

Putricia violated the DVRO a second ume on /1106 when she
barged into Fearghal’s home, threatened Fearghal, and was assaulave. CP
1704, 911, Ott-duty Vancouver Palice Otticer. Bill O Meary was present
and physically intervened so as to prevent Patricia trom striking Fearghal,
Id  O™Meara testified Patricia threw open the front door, came running at
Fearghal: she was screaming. she was in a rage; and she “appeared very
unstable and out of control™ ("Meara “felt uneasy and afraid that
[Patricia] was gomng to be assaultive”™, and felt »1f he had not been standing
between her and Fearghal, she would have attacked him™. CP 668-669,

Fearghal called 211 reporting Patriera was distravght and that he
feared for the safety of his two children, CP 1681, Deputy Doug Paulson
and Deputy Young responded. CP 1794, Young told Paulson about the
priov 10/5/05 incident and the DVRO, verifying the DVRO number tor
Paulson. CP 1681, When Paulson contacted Patricia, she “had a third party
at her home ready o take the boys in case she was arrested™. Id. Patricia

admiued she hud gone onto the grounds of Fearghal's residence, opened

hlal



the front door and velled at Fearghal. 1d. Patrtera further admitted that “she
could have stepped into the heme™. CP 1682, Patricia told Paulson that
Cormae ~has a no-contact order with his father™ and that erimimal charges
were pending. CP 1681, Upon arriving at Fearghal's residence. Paulson
interrogated Fearghal as to why he had struck Cormac on June 2" and
started blaming Fearghal. CP 1794911, Fearghal reported Patricia had
threatened ~that she was going (o get him and that she would make sure he
went dewn in court™ and “to watch his back because she would be back
later to get him™. CP 1682, Paulson refused (o look at the DVRO when
Fearghal showed it to him. Id. Paulson told Fearghal that he wasn’t going
to make a report and refused to give Fearghal a police report number for
the incident. Kb Fearghal felt victimized by Paulson and broke down in
tears. 1d. O"Meara told Paulson that “Patricia was very enraged™. “was
velling at Fearghal that he would pay in court soon enough™, and had he
not intervened Patricia “would have rushed Fearghal and there might have
been a physical confrontation.”™ CP 1681-2. Paulson reported: “Feurghal
told me that he is in fear tor his safety. and he oo had been crying ofl and
on as he refaved the details o me.” CP 1682, Despite the uncontroverted
cvidenee of domestic violence crimes, Paulson did not arrest Patricia. id.
Conor witnessed the incident. CP1780). 96, Conor was so distressed.
he threw up. CPP 1681, Conor testified that Patricia was screaming at hin.
calling him a har: and atter Paulson left, Patrieia told him she was going o
take him to Dr. Johnson the next day to say “her truth™ and that “if [ didn 't
she swas going to call the police o me and [ wourdd go to juil ™ CPTT780.

96, The next day. Patriciu brought Conor to Dr. Johnson with instructions
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to say Fearghal made hon Tie to Petty the previous dav, CP 413,92 25.
Patricia then asked the family court again to terminate Fearghal's
contact with Conor. On 1/17/06, based on Fearghal's arrest, the pending
criminal charges. and Dr, Johnson's concerns about the domestic contlict
on F11/06, the family court granted Putricia’s motion to terminate all
contact between Fearghal and Conor. CP 1450, 1400, In May 2006, the
Domestic Violence Prosecution Center sent a letter acknowledging that
Fearghal was a victin of domestic violence on /11706, CP 414, 92.26.

I. Deputy Farrell’s investigation of foreed checks

On 5/5/06, Fearghal reported Patricia torged a $5000 check drawn
on a credit-card account for which he was solely hable. CP 1793914, CP
673-4. Fearghal told Deputy Richard Farrell that this was a second §5.000
check Patricia had forged on his account. [d The credit card compuny
mstructed Fearghal o report the second Torgery and theft as a cnome CP
1705414, Copies of the forged checks were provided to Farrell along with
an Allidavit of Fraud. CP 675, 676-7. When questioned. Patricia reported
Fearghal had violated a no-contact order several times, but udmited to
altering the checks to cash them against Fearghal’s credit-card account,
CP 674, Rather than arrcst Patricia for her admitted crime of forgery.
Farrell told Fearghal that this was a aivil issue. [d.

4. Deputy Farrell’s refusal to investigate endangerment of Cormac

On 12717706, Patricia again violated the DVRO. CP 414, Fearghal
went Lo retricve community property from Patricia’s home, as ordered by
the family court. and was met by six men meluding Patricia’s father and

boyfricnd. CP 1795414, The snuation beecame volatite, Fearghal calied



911 and Deputy Parrel] responded. CP 1793,

14, Fearghal reported that he
was poked by Patricia’s boyiriend so as to provoke a physical altercation;
he was threatened. and Patricia’s father was verbally abusive. 1d. Fearghal
was in fear of his safety 1d - Farrell wld Fearghal he was aware of the
history but refused o write-up a report. [d. Inside the house, Fearghal
discovered a cham-fock on a bedroom door corroborating accounts of
Cormac being locked in his bedroom. Id. Fearghal showed Farrell the
chain lock and advised Fuarrell of fus concerns about Cormac’s safety. [d.
Instead of mvestigating, Farretl retused to write-up a report. Id - The
family cowrt held Patricia in contempt for violaung the DVRO hoiding her
responsible tor the actions of the six men as Patricia’s agents. CP 414

k. Resolution of criminal charpes

Petty resigned. CP 360, On §/1/06. the assault and witness tampering
charges were disnussed and Fearghal was charged with disorderly conduct
for abusive language. CP 1687, Concerned about the catastrophic damage
to lus children from the risk of deportation from a DV conviction. even if
small, Fearghal entered an Afford/Newron™ plea to disorderly conduct
(non-dv). CP 1695 Fearghal's sentencing restricted hum from leaving the
county for two yeurs and renewed the NCO pertaining to Cormace and
Pairicia. CP 1699, CP 1475-%. Euach of the three charges filed by Petty for
DV violation of the NCO were also later dismussed. CP 412,

L. Deputy Zimmerman's Investization

On 12/13/06, the fanmily court ordered reunification counseling for

T State v, Newton, 87 Wn 2d 363, 532 P2d 682 (19761 Sce also North Carolina v
Allord. 400 1TSS 25 37 918 CC 160, 271 Ed 2d 162 (1970).
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Fearghal and the cldren. CP 3520 On 4/6/07. the criminal court rescinded
the NCO for Cormac and renewed 1ts NCO for Patricia. CP 332, CP 334,
On 11/18/07. Patricia brought Cormac to the hospital and alleged
that Fearghal struck Cormac. CP 1796914, CP 413.42.23. Deputy
Zimmerman mvestigated. CP 1796, 414, Zimmerman determimed Patricia
was lyving but needed to talk with Fearghal. 1d. Fearghal complained to
Zimmerman that there had been muluple false allegations, that this falsc
allegation was another violation by Patricia of the DVRO. and that false
alfegations of child abuse were a crime. 1d. Zimmerman declined to
intervene or arrest Patricia Id - On 11/19/07, DSHS discontinued an
mterview of Cormac as Patricia was prompting Cormac on what to say.
CP 414, 92.25. DSHS determimed the allegation was unfounded. CP 413,

M. Otficer Tavlor's investigation

At 6.12am on 11/29/07, Officer Tyson Taylor was dispatched
Scouthwest Medical Center when Fearghal reported Patricis was there in
violation of the DVRO. CP 64. Fearghal brought Cormac to the hospital
for minor surgery. Patricia would not release Cormac when called by the
doctor and hospital security had o intervene. CP 64-65. Taylor confirmed
the DVRO protecting Fearghal and the NCO protecting Patricia. Id. When
Tavlor arrived. Patricia was at the hospital in violatton of the DVRO
Patnicia told Taylor she had a crimminal NCO that superseded the DVRO.
but Fearghal shouldn’t “go o jail il at all possible.”™ Id Taylor told Patricia
she was m violaton of the DVRO. Patricia then alleged Judge Poyfair had
lifted the DVRO and put it in writing. 1d When Taylor said he was going

to confirm 1f this was true, Patricia told him he “would not find any



paperwork”™ and she was going to leave. 1d. Fearghal reported the DVRO
was in place o protect him from Patricia using the NCO to get him
arrested 1or a DV violation which could result in him getting convicted
and deported. Tavlor declined to arrest Patricia. Td.

Later that day, Patricia obtained an ex-parte order allowing her to be
at the hospital. CP 353, Patricia presented this to Dr. Vien whe was now
doing the child custody evaluation saving she had not violated the DVRO
and Fearghal was responstble for the parental conflict. CP 64393, Dr.
Vien relied on Tavlor's non-arrest of Patricia in is conclusions on child
custody. I1d. On 9/5/08. Judge Povtair found: (1) the ex-parte order was
aranted based on false statements made o the court; CP 642.92.2: and (2)
Patricia in contempt for violating the DVRO on 11/29/07. CP 644 .93.1.

N. Resolution of child custody

The child custody dispute was resolved in October 2008.
Patricia admitted all her allepations against Fearghal were lalse. The
parenting plan designated I-earghal as primary parent with sole-decision
making. CP 179093, In Stipulated Findings of Fact entered in the divorce
action. Patricia admitted she made false allegations to Kingrey on 6/3/03,
and that all the other criminal allegations were talse. CI* 410, 412. Patricia
participated in drafting the Stipulated Findings and agreed to them of her
own free will to resolve the child custody dispute. CP 21691, CP 595-6.

). Harm, Emotional Distress, Injury

Not until 10/5/06., sixteen months atter the 6/4/05 referral, did DSHS

make an “inconclusive”™ linding just prior to administrative adjudication



pertaining to DSHS s investigation.” CP 1301, Thus. findings from a non-
negligent DSHS investigation were unavailable o Fearghal within 90 days
of the 6/4/05 referral.” Meanwhile, Clark County courts issued orders of
protections. restraining orders and no-contact orders in both eivil and
criminal proceedings, but did so without the benelit ol 90 day non-
neghgent imvestigative findings trom DSHS. CP 1441-68.

The Stipulated Findings supporting the parenting plan cvidence:

“The children were foreibly estranged from [Fearghal| Tor a period off
approximately two years us a result ol court decisions based on
Fearghal's June 3. 2003 arrest. During this time, while the children
were in (he sole care and custody of Patricia, they suflered harm and
neglect as a result of their forced estrangement from  Fearghal.,

Patsicia’s drug abuse. Patricia’s mental health impairments and other
stressors.” CP 413-416. 92,30,

After he was arvested. Fearghal's “life became a living hell™. CP
1790.92. Fearghal risked deportation trom the criminal charges and was
told 1o cede the family business and marital home to Patricia if he wanted
to sce his children again. Id. DSHS's refusal o investigate Fearghal’s
concerns about his children’s salcty and welfare gave Fearghal feelings ol
futilitv and hopelessness. CI? 1971, Fearghal sutfered greatly trom feelings
of lear. anxiety and depression: and was “worried sick™ while the criminal
maltter remained unresolved, CP 1701-2, 46, TFearghal tele victimized by
numerous false allegations and the fact that the police refused o intervene
upon Patricia’s violations of the DVRO. CP 1792, Often. Fearghal had
nightmares, Id. Hearing reports of his children being endangered and

being teft unsupervised was extremely distressing. Id. Losing custody of

An tinconclusive” tinding precludes administrative review of a DSHS investization.
[tis undisputed that DSHS did notissue u CAPTA letter with findimgs prior to 9/5/03.
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his childrerr was an overwhelming worry. Id. Deportation was an ongoing
worry due to Patricia’s many attempts to engage him i conflict when she
violated the DVRO. [d, Fearghal had grear difticulty functioning normally,
lived m constant fear and at times was so distraught that he contemplated
swicide. Id. Fanuly members would visit Fearghal from Treland to provide
cmotional support. Id. Fearghal joined a male Bible study group and a
church-based support group for emotional support and because medical
counseling records would be discoverable in the divoree action CP
197348, Durmg this time, Fearghal lost his family skincare business, that
was his livelihood, and was unable o0 work duc to constant anxiety, fear
and depression arising from Patncia’s false allegations, her violations of
the DVRO. not being able (o see his children, and because no-one with the
authority to mtervenc to protect his children would do so. CP 1797917,
Dr. James Bochnlein, a qualified specialist from OHSU, revicwed
Fearghal's declarations and concluded “elements of multiple diagnosable
mental health conditions are present”™; and strong ndicators supported
diagnosable conditions ol “depression and/or anxicety™ for Fearghal.

P. Pettv’s involvement in Patricia’s September 2009 deposition

Patricia was first deposed on 9/28/09. Patricia testified: (1) Petty and
Patricia met in the restroom on every break during her 9/28/09 deposition:
(2) Petty otfered Patricia legal assistance to pursue changing the parenting
plan: (3) Petty coached Patricia on what to say in deposition, “you need to
he mean and here's what you need to say ™ CP 528, Paricia testified she
was emotionally charged and angry wt Fearghal going into her 9/28/05

deposition because Fearghal wouldn™t modity the parenting plan: and so



she reverted back to Petty’s pri‘or coaching (o blacken Fearghal in her
testimony, CP 589: 508-9: 74043, Patricia testified to Petty “walking
[her] step by step™ on what (o say in deposition in order to lay groundwork
for pursuing a protective order and changing the parenting plan: and this
was similar to Petty™s actions back in 2005, CP 611-612. By the end ol the
day. Petty had a plan for Patricia as 10 how Petty was going to help
Patricia get custody ol the children: CP 1933-1934. As a result, Patricia’s
testimony was unduly influenced. CP 1934, CP60O8:13. Patricia testified:

“On the first day of deposition tn September 2009, alier the first recess.
my answers lacked integrity and were not rooted i fact. This was due to
Jill Petty, tormer DV prosecutor and one of the deifendants in this matter.
taking advantage of my highly emotionally charged state and feelings of
loss and hopelessness in order to give her an advantage. as well as assist
in her expressed plan o represent me pro-bono in the divoree/custody
proceedings. Petty told me to portray Fearghal as an angry abusive man.
and that T must be strategic in how | answer questions in order to lay the
groundwork to get a protective order against Fearghal and then use
it against him in the divoree. All this ook place during the [irst and all
successive breaks throughout the day (except tunch). when she followed
me into the ladies restroom.™ CP 742-30 #35.

Petty admitted to talks with Patricia during bathroom breaks in the 9/28/09
deposttion. but refused to grve testimony about these conversations asserting
she formed an attorneyv-client relationship with Patricia. CP 801-803. Petty
testrfied that when she offered Patricia Tegal help. she was aware Patricia
did not have custody of the children: CP 804: and she offered to represent
Patricia pro-bono. ~1t wasn't a question of her paying me.” CP 802.

(). Suppression of Patricia's deposition correction pages

Patricia’s deposition took place over five dayvs: 9/28/09. 3/4/10.
344710, 3724710 and 3/23/10. CP 896, On 9/28/09. the City stated 1t was

adjourning Patricia’s deposition. CP 425, The County acknowledged the



4/3/10 deposition was a continuation from prior days of deposition. CP
506. Plaintifts began their examination of Patricia on 4/4/10. CP 503,

Patricia rescrved signature on her deposition transcripts evidenced
by a Notice of Filing Deposition filed on 3/17/10. CP 892, On 4/12/10. a
“Jenny", not the court reporter Chervl Vorhees. filed a Notice of Filing
Deposition purporting that Patricta waived her signature for the last two
(ot the five total) volumes of her deposition CP 894, Notably, Schmitt &
Lehman failed to comply with CR 30¢¢) and did not provide Patricia with
a {ull set of deposition transcripts Tor all five days for her examination.
Nor did they copy Patricta on the Notices of Filing Deposition. CP 892,
894. Moreover. a .review of the wanscripts and word index to the
deposition transcripts of 3/24/10 and 3/25/10 evidences Patricia did not
change mind and did not waive her signature. CP 1046, 1050-1066.

Patricia received hardcopies ol the deposition transeripts sometime
in April 20140 from PlaintifTs” attorney. Mr. Boothe. CP 1068, Patricia then
went (o the public library (o read them and made corrections. CP 1068.93.
Toward the end of the dav on 5/7/10. Patricia dropped off all her
correction sheets to Schmitt & Lehman. CP 106897, Patricia did not make
a second trip or mail in her correction sheets. 1d. The first 17 pages of
Patricia’s correction sheets are numbered sequentially in typelace: 1 ol 18,
2 ot 18, cte. CP 740-756. CP 912-928. The last signature page is manually
numbered 18 of 187, signed by Patricia and notarized by Robyn Kraemer.
an administrative assistant at Schmitt and Lehmann. CP 757, CP Y11,

On 7/15/10. the City of Vancouver scrved a CR31 Notice of

Deposition Upon Written Questions to depose Kraemer on 7/22/10. CP-



898-900. On 7/20/10. Kracmer submitted answers ta her deposition. CP
009. On 7/22/10. the City then tiled Kracmer’s deposition answers with
the court as an exhibit to a declaranion. CP 8150818 CP 903-909
According to Kraemer: (1) Patricia did not submit any cortection
pages when she came in to get the signature page numbered 18 of 187
nolarized: CP 904: (2) Schmitt and Lehman sent Patricia’s original
notarized signature page to the State’s attorney Ms. Pamela Anderson; CP
905; (3) Patricia mailed her carrecuion sheets but no records support what
date they was purportedly mailed. CP 905-6. Contradicting kracmer, Ms
Anderson (estified she never receved the ongmal notarized sworn
signature page, nor did she receive the correction pages from the court
reporter; and only saw the correction pages for the first tme upon
recciving a copy of Kracmer's Deposition va Written Questions. CP 314,
On 7/30/10, the court granted the City of Vancouver’s motion to
suppress Patricia’s correction pages as corrections (o her deposition, but
istead allowed them mto the record as a declaration. CP1096-1098,

V. ARGUMENT

A. Preamble, Adoption Statement

Atissue n this appeal are the defendants™ wrongful acts in violation
of sirong public policies set torth in RCW 2644, RCW 10.99 and RCW
40.60. These legislattve mandates merit paramount  consideration n
review of the decisions being appealed. Fearghal hereby adops all the

legal arguments of his co-appellant children, Conor and Cormac.

=
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B. Standard of Review

The Court reviews summary judgment de novo performing the same
inquiry s the trial court.” Fvidentiary rulings made o conjunction with
sumnrry Judgment are also reviewed de novo YA trial court's ruling on a
motion for reconsideration and 11s decision to consider new or additional
evidence is reviewed for an abuse of discreuion, '

Summary judgment s proper where there is no genuine issue of
material tact and the moving party is entitled to judgment as g matler of
law. CR 36(c). The moving party bears this burden and 1s held 1o a strict
standard, with any doubts as to the existence of a genuine 1ssuc of material
fact resolved against the moving party; and all facts and reasenable
inferences considered m the hight most favorable 1o the nonmoving
party.'! If the moving party satisfics its burden, the nonmoving party must
present evidence demonstrating matenial fucts are in dispute.”” Summary
Judgment is proper only i reasonable persens could. from all the evidence,
reach but one conctusion.'’ The decision to consider additional evidence
presented with a motion for reconsideration 15 squarely within the trial
court's diseretion; and m the context ol summary judgment, there is no

4
In

prejudice it the court considers additional facts on reconsideration
this case, the Respondents are the moving partics for summary judgment,

so Appeltants recerve the benelit of all tactual mferences,

Fhsle v, Todd Pac Shipvards Conp L 151 Wi 2d 833, 8a0, 93 P 3d 108 12004
Folsomi v Burger King. 133 Wn2d 638, 663, 038 P20 301 (1998,

Martnn v Post, 178 Wi App 153 104, 313 3d 473 (2013)

Atherton Condo v Blame Doy Co L T3 Wnl2d Sue, 316, 799 P 2d 25001990
Id

Lifly v Eynch, 88 Wi, App. 306, 312,945 P 2d 727 (1947}

Muarom v Post at Ind
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C. Summary judgment dismissing the false arrest and false
imprisonment claims was crror because: (1) as a matter of law, the
Alford plea has no preclusive effect, Judge Schreiber’s finding does not
break proximate cause, gualified immunity does not apply to a cold
misdemeanor arrest; and (2) genuine issucs of material fact exist.

{. The Countyv was not entirled to swmmary jidamend as a matter of law

On summary judgment the court correctly ruled: “Fearghal entered
an Alford/Newton plea to disorderly conduct as opposed to a traditional
conviction,” CP 1267-69. On reconsideratton. the court ruled the
Alford/Newron plea did not bar Fearghal's claims, but that instead Judge
Schreiber’s probable cause linding cstablished probable cause us a matter
of law. CP 1293-5, The Supreme Court has held:

“Applying collateral estoppel to give an Alford plea preclusive effect
a subsequent civil action is uniquely problematic, Where a defendant is
convicted pursuant o an 4/ford plea not only has there been no verdiet
of guilty afler a trial but the defendant, by entering an Alford plea, has
not admitted commutting the erime.” Clark v. Baines, 150 Wn.2d 903,
916, 84 P 3d 245 (2004).

“Unlike a defendant makig an ordinary guilty plea, a defendiant making
an Alford ptea maintains his innocence of the oftense charged. As such
an Afford plea cantot be said to be preclusive of the underiying facts and
issues in a subsequent civil action. Id. (citations onitted).

Fearghal's Alford plea has no preclusive etfect on factual determinations
ot 1ssues pertaining to probable cause or to his causes of acnion,

Judge Schreiber’s probable cause finding based on the informaton,
contralled by Kingrey docs not “eleanse the transaction™. Bender v. City
of Scattle. 99 Wn.2d 382, 592, 664 P 2d 492 (1983). For purposes of
ofticer fiability, there 1s “no distinction between an otficer who makes an
mvalid, warrantless arrest and one who knowingly withholds facts in order

to obtain a warrant.” [d. Thus, Bender is apposite because, for purposes of



determining whether probable cause exasts as o matter of law, a judicial
finding basced upon Kingrey's post-arrest probable cause statement is no
different than a judicial tinding of probable cause for a pre-arrest warrant,
In Bender, the Court held:

“[An officer] m a position to control the tlow of mformation to a
magistrate upon which probable cuuse determiations are made...
shoutd not be allowed (o cleanse the transaction by supplyving only
those facts favorable to the issuance of a warrant.” Bender at 592,

“The excepuon we now announce to the general nonliability rule of
Pallett and Cavine only prevents an ofticer from asserting the lacial
validity ot a warrant as an absolute defense to a false arrest or false
imprisonment action. The otficer can sull establish a defense to such
an action by proving, to the satisfaction of the jury, the exisience of
probable cause to arrest under the circumstances.” 1d.

Kingrey controlled the flow of informanon to Judge Schreiber. who rehied
solely upon Kingrey's probable cause statement in making his tinding of
probuble cause. Thus, the County s precluded as a matter of law from
relving on Judge Schreiber's prohable cause finding as a defense.
Qualificd mmumity for a warrantless musdemeanor arrest 1s limited
to where the arresting officer had reasonable cause 1o believe the crime
was commirred i fus presence and he acted in good faith on that belief .
It undisputed that Kingrey arrested Fearghal based upon a cold report”™ ot
an alleged misdemeanor the day prior, Because Kimgrey had no reason to
believe a misdemeunor was commutied in his presence, quahfied immunity
doces not shield the County from liability. In any event. qualificd immunity
is not avarlable to an officer who provides incomplete intformation or

controls the flow of intormation o a judge.'”

B SLaats v Brown, 139 Wn 2d 757, 778, 991 P 2d 615 (2000)
" Bender at 592, Guifey v State. 103 Wi 2d 1L 150, 600 P 2d 1163 (1954}
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2. Probuable cause s ordinarily o guestion of jact for a oy the County

cannot prove the abscnce of material fucts as (o probable cause

A falsc arrest occurs when a person with actual or pretended legal
authortty to arrest unlawfully restrams or imprisons another person.IT A
false imprisonment oceurs whenever o false arrest oceurs. ™ A person 18
restruined or imprisoned when he is deprived of cither iberty ol movement
or freedom to remain in the place of hus lawful choice by phvsical foree, or
by threat of foree, or by conduct reasonably implving that torce will be
used."” An officer lacks legal authonty o make an arrest if there is no
probable cause ™' Probable cause is the objective standard by whicl the
reasonablencss of an arrest is measured.?' Probable cause for a warrantless
arrest exists when the Fucts and circumstances known to an arresting officer,
from reasonably trustworthy information. are sufficient to permit a person
of reasonable caution to helieve that an offense has been committed. ™
Mere speculation or an ofticer’s personal beliet will not suftice.™
Probable cause cannot be supported by intormaton gaimed after an arrest.”™
“fUnless the evidence conclusively and without comradiction estublishes
the lavwfitlness of the arrost, it is a question of fact for the jury 1o determine

.
e

whother an arresting officer acied with probable cause.™ An aller-the-

Jacgques v Sharp, 83 Wa Appo 332,536,022 1 2d 1453 11990)

Heckart v City ol Yakima, 42 Wn App 38, 39,708 P 2d 407 {1985)

Kilcup v. Mchlanus. 64 Wn 2d 771, 777,394 P 2d 373 (19064).

¥ Graham v Connot. 490 1S 386, 388, 109 5.C0 1863 104 1. Bd 2d 443 (T9RD) (An
arrest made without probable cause s o vielaton of the Fowrth Amendment)

- State v Bonds. 98 Wi 2d 1,653 P 2d 1024 (1982;

State v. Gluek, 83 Wn 2d 424 426-27. 5181 2d 703 (1974).

I8

()

1

*' Swie v Aoderson. 105 Wi App 223,229,191 3d 1094 (2001)
* Sate v Munce, 82 Wi App 539, 542 918 P 2d 527 (19946,
25

S Dauel v. State, 30 Wiao App 59620671 P 2d R02 11983) See also Bender, 99 Wil 2d
at 594, twhen there s contlicung westimony as o probable cause, a factl 1ssue exists
and the plainufts entifed w have his clinm put bhefore the jury).
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lfact cvaluation ol probabie cause serves as o crucial safeguard that
probable cause existed when the magistrate issued the warrant.”
Considering all fuctual inferences in Fearghal's favor, material lacts
exist as to the issue of probable cause, Kingrey arrested Fearghal on two
charges ol assault on on 6/2/05: 1) Patriea; and it} Cormae. Not a scintilla
of evidence existed to substantiate that Fearghal assaulted Patncia, and
that assault charge was dismuissed by Petty. The fact that Kingrey charged
Fearghal with assaultng Patricia without any evidence of that crime,
evidences that Kingrey acted unreasonably and arbitrarily in making hss
arrest deciston without any care about establishing probable cause.
Licutenant Hall provided expert testimony evidencing that another
taw officer would not have reasonablv found probable cause o support
arresting Fearghal, Kingrey did not interview Conor nor did he examine
Cormac {or Patricia) for any bruiscs. new or old: nor did he bother to meet
the children. Kingrey made no effort to obtain independent corroborative
evidence to substantiate Patricta’s allegavions, relying instead on hearsay
from Patricia’s mother who was not a percipient witness = Kingrey made
no inquiry to reconcile the violent nature of the allegation with the fact
that Cormac had no brwising or that Patricia did not take Cormiac for
medical examiation for mternal head traunue despite Kingrey’s own

testimony that he would have done so f 1t was his child. Kingrey ignored

20

27

State v. Maddox. 152 Wn 2d 499 508,98 P 3d 1199 (2004)

“When the probable cause afiiday it s based on an imlormant’s hearsay it must show
the informant s probably nustworthy and has personal knowledge regarding the facts
assetted under Agidar-Spenelle Under dovlar-Sppnedl | the intormant's siatements are
tested by the Runitbiar two-pronged test, (1) aredibiling/reliabality, and £2) basis of
hnowledge.” Stte v_Merkt 124 Wa App. 607,613,102 P.3d 828 (2004).



exculpatory evidence making no allowance that Patricia’s mental health
issucs had deteriorated since her sister’s suicide. that she was experiencing
delusions and had been high on drugs on 6/2/05. or for the collection of
prescriptions in her medicine cabinet evidencing drug abuse including the
overused narcotic prescription obtiined on 6/2/05, Kingrey had no reason
to believe that Fearghal’s statements were not reasonably trustworthy.
Fearghal did not have a prior criminal record. was not enraged or
threatening in any way. and had been phoning Patricia concerned about
her welfare, To explain why he ignored all these facts. Kingrey testified he
“was convineed i his own mind” that Patricia was telling the truth and “he
thought « no-contact order would he « good thing”, so he “made no
alflowance”™ that Fearghal's statements to him might have been true.
Kingrey testitied in deposition that he didn’t care whether Patricia or her
mother had issues of veracity: and he arrested FFearghal merely becausce
Fearghal denied the allegation and supposedly “shified the blame™ by
reporting Patricia’s drug abuse and mental health issues. In short. Kingrey
set his mind to arrest Fearghal regardless ot any exculpatory evidence. But
Kingrey's speculative and subjective heliels are not determinative of
probable cause. To establish probuble cause. Kingrey was required to
resolve the ~he said/she said™ scenario with reasonably  trustworthy
evidence that overcame the exculpatory evidenee before him. The County
makes much hay out of the DV Victim Statement Kingrey received [rom

Patricia. But this was received aller the arrest when Kingrey first met

Patricia in person, and thus is not a defense to Talse arrest,

Kingrey controlled the information going 1o Judge Schricber.



Kingrev didn’t bother 10 interview Conor. the only other percipient
witness who, when interviewed by Pelty, was emphatie that Patricia was
not truthful Nene of Fearghal’s statements about Patricia suffering from
delusions following her sister’s suicide, Patricia’s abuse of narcotics, and
Yatricia bemg high on narcotics the early evening of the alleged ncident
are mentioned i Kingrey’s probable cause statement,

3. Muicria! jucts evidence ooy caised by Kingrey s false arrest

Fearghal presents material fucts evidencing emotional distress and
other injury he suttered as a result of Kingrev's arrest. Kingrey started a
chain of events thai snowballed nto Fearghal not seeing Ius children for
two years, tacing the possibility of deportation, losing the fanuly business
thut was s livelihood, nightmares, feeling suierdal and more. Dr. James
Bochnlein testified Fearghal presented strong indicators that supported
diagnosable conditions of depression and/or anxiety. Clark County courts,
aced with addressmg the “he said/she swid™ scenario between Patricia and
Fearghal in order to making decisions affecting child placement, relied on
and gave great weight to the fact that Kangrev, a law ofticer, had made a
prior determimation by arresting Fearghal tor child abuse. The County fails
to prove the absence of material facts as o probable cause, lalse arrcst,
fuise imprisoniment. causarion and damages; and thus, these tactual 1ssucs
should properly go to a jury for determination.

D. Both the Couaty and DSHS hreached duties owed to Fearghal under
RCW 26.44 that proximately cansed a harmful placement decision,

! Procedural Histore, Elcinents of Claum

In 2011, Judee Machols ruled 10 deny the County summary judgment

fid
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dismissal of the negligent mvestigation claim, CP 1270, In 2014, Judge
Collier overturned that ruling granting summary judgment. The elements
ol any negligence claim are duty, breach, injury and causation.
2. Duty

The Legislature has emphasized the paramount importance of
protecting the parent-child relationship. and any intervention into the lite
of child is also an intervention into the life of the parent RCW 26 44,010,

Rodriguez v. Perez, 99 Wn. App. 439, 444, 994 P.2d 874 (2000). This

mandate includes protecting the family unit from unnccessary disruption.
RCW 26.44,100(1). Rodriguez, at 444,
The Washington Supreme Court has made clear that RCW 2644

"has two purposes: protection of children and the preservanion of the

4

integrity ot the family."™ Both the children who are suspected of being
abused and their parents comprise a protected class under RCW 26,44, -
When a duty 1s owed to a specific individual or class of individuals, that
person ot persons may bring an action in negligence for breach of that
duty.™ Law enforcement agencies and DSHS have a duty to investigate
possible oceurrences ol child abuse, RCW 26, 44,050, Rodrigacez, at 444,
Thus. a parent who 1s subject 1o a child abuse mvestgation may bring an

action for negligent investigation under that statute. Rodriguez, at 443,

=)

* Roberson v_Perez. 136 Wn.2d 33, 50, 123 P 3d 844 (2005), citing Tyner v_DSHS, 141
W 2d 68, 50,1 P 3d 1148 (2000,

~ Rodriguer, 99 Wi, App at 4435, citng Tyner v DSHS. 92 Wi App 504,512,963 124
215 (1998). (" The Legslatwe has recogmized o duty to the parent as well as the clatd. .7
M Rodriguez, 99 W, App at 444 "Tos well established that o statute which ereates a
sovernmental duty to protect particulin individuals can be the basis tor & neghgence
action where the statute s violated aind the mypured panty was one of the persons designed
to be protected.” Td, ciung Yonker v DSTIS, 85 Wi App 71, 78,930 P.2d SR 1997
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Other specilic duties are imposed by RCW 2644 for example
duties; o mamtam privacy. RCW 26 44,0312 (o coordinate investigations,
RCW 26.44.033, to train employees, RCW 26.44 [70; (o notity parents,
ROCW 26.44.100; and more. These duties are derived trom the paramount
duty to proteet the child™s welfare, which includes "avording unnecessary
disruption of the parent-child relationship ™ Rodriguez, at 444, Thus. for
any duty owed under RCW 26 44, a parcal bas the right to scek a remedy
i such duty is breached.” On these grounds, Fearghal asscets his claims
agamst Clark County and DSHS.

3 Fust Breach by County - Kuneney s Neelivent Investisation

Kingrey imvestigated Patricia’s child abuse allegations and  thus
owed duties under RCW 26.44.050. Material facts evidence that Kingrey
conducted a negligent mvestigation. Fearghal reported Parricia’s drug
abuse and showed Kingrey her medicine cabinet. Kingrey does not deny
been shown the medicine cabmet testifying that he “made no allowance™
for anything Fearghal was telling him, and that a collection ot opiates in
the medicine cabinet would not have given him any concern. Kingrey
minmmzed Patricia’s substance abuse as Putricia takmg medications for
anxicty. ‘But Fearghal reported Patricia had been high on narcotic pan

mcdication the evening prior, not anxicty medication. When conducting a
child abuse mvestigation, evidence of a parent’s substance abuse shelf be
given great weight, RCW 26441952y, Kangrey admitied he gave this

evidence no weight at all. Kingrey predetermined to arrest Fearghal

" Sec Tyner v DSIS. £41 Wa2d at XL CThus, by recognizng the deep rmportance of
the parent-chuld relationshup, the Legistaure intends o temedy tor both the parent and the
child i that mterest s ivaded.™



merely on Patricia’s say-so. Licutenant Hall westified that Kingrey's
investigatton was “rife with crrors™. These errors are stated in the
Statement of Facts above. Kingrey didn’™t interview Conor or examinc
Cormac for any injury. despite Kingrey's testimony that he would have
expucted to see bruises of some sortif Patricia’s atlegations had been true,
and, if' he was the parent, he would have taken Cormac to hospatal for head
trauma examination. Because maternal disputed facts exist, Judge Nichols
propetly denied summary judgment prior to being overturned.

4 Second Breach by Coungy - Paiilson s Neglizemt Investizration

On /11706, when Fearghal called 911 to report Patricia violated the
DVRO. he also reported that he feared for the safety of his two children
CP 1681. Fearghal feared tor the satety ot his children because Patricia
was enraged, had issucs with substance abuse and with her mental health
stability. Atler 45 minutes of waiting, Fearghal called back a second ume
again reporting he teared for the safety of his two children. CP 1681,
Young and Paulson were dispatched Notably, the duo went to Patricia’s
house first in response to Fearghal™s fears of safety Tor his children. Young
and Paulsen’s dispatch to investigate Fearghal's fears of safety for his
children vested them with duties under RCW 26,44

Conor endured emoutonal abuse {from Patricia before and after
Paulson’s mvestugatton CP 178046, Conor’s testimony evidences that he
was living m an abusive neglectiul home, o material fact resolved in favor
of the non-moving plamtifts. Upon receiving a phone call from Petty that

32

day.” Patricia started serecaming at Conor, calling him a liar. Conor “had

3
i s declarabon, Conor temembers Ms Pettv’s name as “Ms Penny 7 C1P 1780



never seen her so mad.”™ Conor suw Patricia banging on Fearghal's door
velling at him. Patricia reported to Paulson that Conor was physically sick
and threw up when he got home, blaming Fearghal to deflect from her
own cmotionat abuse. CP 1681 Patricia told Paulson that Conor said
Fearghal “made him lie about hitung Cormac™ to Petty, CP 1681, Paulson
came over to Fearghal™s house and began reinvestigating the child abuse
allegation, mterrogating Fearghal as to why he struck Cormac on June 2,
CP 179491 1. By now. Paulson’s dutics under RCW 2644 had fully
ripened. Because Paulson tarled (o interview Conor, hrs investigation was
negligent. A jury could certainly find so. Paulson could have asked Conor
if it was truc that Fearghal had made him lie. Paulson could have asked
Conorifhe felt safe and why he felt sick. But he fatled (o do so.

3. Third Breach by County - Farrell 's Nealivenee (Faifure to Investiguic,
Failure to Report)

On 12/17/06. Farrell responded to o call. Fearghal was at Patricia’s
home to retrieve community property, as ordered by the funuly court
Once inside, Fearghal discovered o cham-lock on a bedroom  door
corroborating prior accounts of Cormac being locked m his bedroom.
Fearghal showed Farrell the chumn lock. advised Farrell of his concerns
about Cormac’s safety, and asked him to investigate. Farrell refused.

“[U]pon the receipt of a report concerning the possible occurrence of
abuse or negleet. the law enforcement agency... must investigate and
provide the protective services section with a report in accordance with
chapter 74,13 RCW™ RCW 26.44.050 (emphasis added).

Resobving  all fuctual oferences tn favor ol the non-moving
plamiitts, discovery of a chan lock instalied on the outside of then three

vear old Cormac’s bedroom door gave reasonable cause to believe that

4
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Cormac was being endangered and thus sullered abuse andfor neglect.
This triggered Farrell's daty to make a report by either making a police
report himsell. or report the endangering chain tock to DSHS. RCW
26.44.030(1)a). Farrell’s breach of his duty to report is distinguishable
from his duty to investigate and gives rise to a separate negligence elaim,

o

6, First breach v DSHS — Dixson s Neolicent Investivation

Dixgon was assigned (o investigate reterrals on both Fearphal and
Patricia and owed dutics under RCW 26.44.050. Dixson’s investigative
failings mirrored those stated in his performance evaluation. Dixson
alsely reported he interviewed Conor. Dixson  failed to  interview
Fearghal. 11" he had. Dixson would have learned about Patricia’s drug
abuse. a factor statutorily required to be given great weight in child abuse
investigations. together with Patricia’s mental health issues and other
factors atfecting his investigative risk assessments and findings. When
Fearghal provided this evidence to DSHS, through an administrative
hearing, DSHS changed its findings. Not until 11 months alter intake did
Dixson bother 1o get Kingrey's report that stated Cormac had ne bruises
and referenced Patricia’s mental health issucs. Other investigative failings
by Dixson arc stated in the Stitement of Facts and are incorporated herein.

Dixson failed to follow DSHS procedures [or investigation of child
abuse as set forth in the CPS Practices and Procedures Guide. Dixson
failed 1o notily Fearghal of the allegations made apainst him at the earliest

point of contact. CPS Guide, 233140 & v, WAC 388-15-045 & .049. In

tact. Fearghal wasn™t contacted at all. Dixson failed to interview Fearghal.

or alternatively document that Fearghal was unwilling or unavailable to be
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interviewed. 1d, 92331.4.h & i. He lailed 1o interview the children within

10 davs of the referral, 1d, 42331.4.b. .And nothing evidences Dixson’s
compliance with DSHS child interview standards. such as conducting

child interviews outside the presence of Patricia. 1d. 42331.4.b.ii. Dixson

failed to contact the referring physician. 1d, 92331.4.a. Dixson was
required to complete his investigative risk assessment and findings within
90 days. but filed to do so. Id. §2540. 3 Dinson was reguired to create
SERs in the DSHS records svstem with 30 days to as to ensure recording
accuracy.” He did not do so making SER entries more than 10 months
later. DSHS fails to meet it burden of proving the absence of material facts

that evidence Dixson conducted a negligent investigation.

o s

7 Sceond breach by DSHS -Nealicence (Training, Supervision, Retention)

DSHS has a duty to train its employees to identify substance abuse.
RCW 26.44.170(2). I'his is because in child abuse investigations, evidence
of a parent’s substance abusce shall be given great weight. RCW
26.44,195(2). Patricia was a subject ol the investigation. Dixson adnutted
in deposition (0 making risk assessments for substance abuse arbitrarily.
Dixson complained he did not have suflicient training and wrote an email
o his supervisor's superior “about not receiving the tratning fhe] needed
o do [his] job ctfectively.” Viewing the facts in favor of the non-moving
plaintifts. DSHS failed to provide adequate training to Dixson so that he
could identity substance abuse in his investigations.

Negligent supervision is a cause of action in Washington. Wheceler

v. Catholic Archdiocese of Seattle. 65 Wn. App. 352, 565-8. 829 P.2d 196

2 The current requirement in the CPS Guide is 60 davs.
14 . . . . - P
Children’s Admimisteation Operations Manual, §153045.1



(1992), Dinon’s pertormance evakluaton for 1/1/04 - 11/01/05 documents
that Dixson was a reckless empleyvee who [abricated reports, created SER
entrics without supporting evidence months outside CPS regulations, and
had only a 16.9% compliance rate for timely completion of mvestigative
risk assessments and findings I February 2003, a special supcrvisory
review of 12 of Dixson’s cases evidenced his non-compliance with CPS
procedures on ali 12 cases. In 93% of cases, he tailed to make collateral
contacts, Dixson cut and pasted from other sources to create reports, e
backdated reports, His supervisor, Seralin, knew all this sending Dixson
approxmmately 19 emails between March and July 2005 about his faulty

investigative work, concluding there was g serions duta Dntegrin: concern

which could have a divect bearme on child safery.” CP 19720 Not until

8/2/05 was Dixson removed rom mvestgative duties due to “nranegement
concerns abont the qualiny of Dixson's work and safety of children on his
caseload " CP 1980 Despite this, Dixson was assigned to investigate the
relerrals against Fearghal and Patricia in June 2005, Worse, even atter his
termination from cascwork m August 2005, nine months later in Apnl
2006 Dixson was stll performing investigative work on the McCarthy
referrals completing the investigative risk ussessment and findings. Worse
again, DSHS sent Dixson serambling 10 get a copy of Kingrey's police
report as late as June 2006, one vear after the referral and after Fearghat
requested review, Resolving all factual inferences in Fearghal's favor,
DSHS neghigently retamed Dixson (o do invesugative work on the 6/2/03

referrals both before and atter Dixson was terminated from casework,
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S Third breach by DSHS — Nealigence i uilure to Investivaie)

On 1/8/06. while Dixson’s investigation was still open. Fearghal
reported  child abuse/neglect including that: 1) two year old Cormac
suftered four dog bites to his face while left unsupervised: i) sis year old
Conor, was riding his bike unsupervised. without a helmet, along a busy,
curvy. county road with no sidewalks, 1ii) Conor was cxposed to sexual
activity. had imitated the sex act, and was being bathed naked with
Patricia’s boviriend’s three veuar old daughter. Fearghal alse reported
Cormac being locked in his bedroom with a chain lock and left in Conor’s
care for extended periods of time. DSHS declined to investigate these
reports. CPS nrust assess or imvestigate all reports of alleged child abuse or
neglect RCW  26.44.050. Materiad facts evidence DSHS Jailed to
investigate abuse/negleet allegations reported by Fearghal.

Y. Other breaches by DSHS - Neelivence (Fuilure (o Tunely Complete
Tvestioation, Fuilure (o Notifyi

For reports of abuse or neglect aceepted by DSHS. “in no case shall
the investigation extend longer than 90 days from the date the report was
made™. RCW 26.44.030(12)a). DSHS received the referral on 6/4/20035.
But its investigation was not concluded until 421706, over seven months
late. DSHS did not amend 1ts lindings until 10/5/06, over 13 months late.

DSHS had a duty o notify a parent of a child of any allegations of
child abuse or neglect made against that parent at the tnitial point of
contact with that parent, RCW 26.44.100(2). This duty s turther explained
in WAC 3!1%4-] 5-045 and the CPS Guide.

“CPS past notity the parent...at the carliest possible point that will not
Jeopardize the investigation or the safety or protection ot the child
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when: (1) CPS s investigating a report allegmg an act or acts ol child
abuse or negleet, and: (@) The child is alleged to be the victim: and/or
(h) CPS interviews u child m relation to an alleged act of child abuse or
negleer,” WAC 388.15.045

“The assigned soctal worker must. notify the alleged perpetrator of the
allegations of CA/N at the carhiest pomnt in the investigation that will
not jeopardize the satety or protection ot the c¢hild or the course of the
mvestigation.” €PS Guide, 423314

Material tacts exist that DSHS failed to act with haste by failing to
timely notify Fearghal and o compiete its investigation within 90 days.

1O Injiay

A claim for negligent investigation under RCW 26.44 arises when
DSHS or a law enforcement agency “conducts a brased or faulty
investigation that /eads 10 a harmtul placement decision, such as placing
the child 1 an abusive home, removing the child from a nonabusive home,
or failing to remove a child from an abusive home.™ Thus. liabiity under
RCW 26.44 is not limited to harmiul placement decisions made solely by
DSHS or law enforcement agencies. but properly includes the harmtul
placement decisions made by courts and others who would ordinartly rely
on these agencics to deliver a non-negligent investigation. Under RCW
2044, any harmful placement decision satistics the element of injury.

The mvolumary separation of Fearghal from his two children for a
period of almost two years 1s {actually undisputed. This involuntarily
scparation by atself,  constitutes a4 harmiul - placoment  deciston.
Addittonatly. the findings entered in support of the parenting plan in the
dissolution matter evidence that the children suffered harm and neglect

while in the sole care and custody ol Patricia.

SAAW v DSTS, 149 W 2d 589, 591, 70 P 3d 954 (2003), (emphasts added)
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{1, Lecal Cutsation, Qualificd Imnnmine, Probable Cuuse,

Proximate causation consists of. cause in fact and legal causation,

Schoolev v, Pinch's Deli Market, Ine.. 134 Wn2d 468, 478,951 P.2d 749

(1998). Legal cause s grounded m policy determinations. [d. A
determination of legal liability depends on mixed considerations of logic.
commor sense, Justice, policy. and precedent Id. at 479, The issues
regarding whether duty and legal causation exist are intertwined. 1d. Legal
causc rests on whether the defendants owed a duty to proteet the plaintift
trom the cvent which did in fact occur Id - Here, the ultimate cvents that
oceurred were the harmtul placement decisions that separated Fearghal
from his children. The dutes owed by the County and DSHS 1o Fearghal
under RCW 26,44 are all purposed to avoid and/or minimize the harmtul
placement resulting from Fearghal’s separation trom his children. Thus,
legal causation for the injury of harmtul placement exists.

To receive qualificd immumty from habihty under RCW 26.44, &
DSHS caseworker or police ofticer must (1) carry out a statutory duty. (2)
according o procedures dictated by statute or superiors, and {3) act
reasonably.”® Material evidence exists that DSHS and the County. through
therr employcees, did not follow the statutory procedures and did net act
reasonably. Whether DSHS and the County acted reasonably presents
tssues of fact that withstund summary _|udgmcnt.” Betore the tnal court,

e T
the County argued that Peteu v. State provided qualified immunity.™ But

* Babeock v. State. 116 Wi 2d 596, 618, 809 P.2d 143 (1991). Guffey v State, 103
WL2d 144, 152, 090 P 20 1163 (1984

T Lesley v, DSTIS. 83 Wi, App 263, 275-276, 92( P 2d 1066 {1996)

H Petcu v State, 121 Wa App. 36,86 P 3d 1234 (2004)
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Peteu is ingpposite because that case analyzed qualified mmunity i the
context of federal civil rights violations. and cxplicttly distinguished its
analysis from that in Babeock. which addresses qualified immunity trom
lability in the context of common aw negligence. Peteu v, State, al 64

As a policy malter, a finding of probable cause does not impose a
limitation on liability under RCW 26 44. %"

12 Cunse-in-fuct

“Cause in fact” refers to the actual, “but for’. cause of the injury, ie.,
‘but for’ the defendant’s actions the plaintift” would not be injured.
[Zstablishing cause in fact involves a determination of what actually
ocewrred and 1s generally lelt to the jury.” Schooley, at 473,

The County and DSHS will argue that there arc intervenimg cause-in-facts
that protect them from liability consisting of the protection and restraming
arders entered by the Clark County courts. But this argument fails The
Supreme Court has held that Hability under RCW 26.44 accrues {rom
nceligent conduct that “leads 10 o harmful placement decision.”™ MW, v,
DSHS, 149 Wn 2d at 591, Thus hability under RCW 26.44 iy not limied
o placement decisions made by DSHS or law enforcement themselves,
but includes sitvations where others. such as a judge or prosccutor, make
decisions that ordinarily rely upon material informanon from a nmely non-
negligent child abuse investigation This 1s because mmimizing disruption
to the parent-child relationship is paramount. To Tyner, the Supreme Court
held that neghigent conduct of DSHS may “be the legal cause of a parent’s

scparation from @ child even when the separation 1s imposed by court

“Applving only a standad ol probable cause does not {ullill the legislative purpose of
protecting childien and then parents fiom unnecessary distuption n their relation o one
another Ananveshigabon can be eonducted neghigently and yield false mformation which may

then be used o support a finding of probuble cause. " Rodnguer v Perer. ar 449



order™ dependmyg on whether all material informition was placed beiore
the court. Tyner. 141 Wn.2d at 83-84. Thus. whether a later court order is
an intervening cause is a question of fact o be made by a jurv. and not one
of legal causation.” Tyner, at 86. Only where the facts are not in dispute 18
legal causation decided as a matter of law. Schooley, at 468, Fearghal
presents evidence that Clark County courts (1) relied on Kingrey's
deficient report. and (2) were deprived of findings from timely non-
negligent investigations {rom Dixson, Paulson and Farrell.™ Dixson’s
untimely neghgent investigation and the non-investigations of Paulson and
Farrcll prolonged the harmful scparation of Fearghal from his children by
mmpedmg Fearghal™s ability to convinee courts 1o remove ne-contact and
restraining orders that were m place. “But for” the breaches of duty by the
County and DSHS. Clark County courts would have made diticrent
dectsions affecting harmful placement This is best evidenced by the fact
that Fearghal ultimately ended up as primary parent of Conor and Cormac
tn the dissolution proceedings with sole decision making.

Both DSHS uand the County had lorseeability of how their dutics
under RCW 26.44 affeet child placement decisions. Kingrey unashamedly
lestified he made the avrest because “he theweht a no-contact order woudd
he a good thing . he fully knew this would be the inevitable consequence
of arresting Fearghal, Kingrey testified as to his torseeability of abusc
allegations being used to gain advantage in divoree proceedings answering

.

with ol course™ CP 1544:p42. Dixson referred Patricia to a divoree

U

See Lesley v DSIIS. at 274 where the Cownt recogmzed thar DSHS must respond
expediently in order 1o present or reduce hmmful plucements of childien, and that the CPS
manual emphasizes the need for expedient responses,




attorney and told her she needed to get a divoree so as to comply with the
safety plan. evidencing {orsccability that his investigation would impact
dectsions by the family court. Law enforcement agencies and DSHS are
required to coordimate their mvestigations and keep cach-other apprised of
progress. RCW 26.44.035. A law enforcement agency ncludes the
prosccuting attorncy, RCW 26.44.020(14). Thus. both DSHS and the
County had torsecability that any untimely or negligent investigation or
non-mvestigation would atiect prosecutorial and judicial decisions as to
the assault charge on Cormuc. the resulting no-contact orders, and other
placement decisions impactng separation of father from chld. Thus,
material facts exist evidencing that the harmful separation of Fearghal
trom his cinldren was caused by DSHS and the County.

{3, Substunuial Fuctor Test

In Mackay v. Acomn Custom Cabinetry, Ing., 127 Wn.2d 302, 898

P.2d 284 (1995). the Supreme Court reviewed the substanual fuctor test i
a gender discrinunation claim. Due to Washmgton's strong policy and
disdam for discrimination, the Court declined to 1impose the “determining
lactor™ standard {or proximate cause on policy grounds. holdmg nstead
that the “substantial factor”™ test was proper. Mackay, at 309-310. The
Court explained its holding was bolstered by the fact that the “substantial

factor™ test is also generally applied in multiple causation cases

In. mulnple causation cases - those in which the conduct of more than one
defendant or set of circumstances play a part i bringing about a plaintidTs
injury - the application of the "but for" test 15 deemed untair, as 4 matter of
policy and social justice, in reaching a just result. The "substantial factor”
lest s generally applied i the maluiple causation cases. This test states that
a defendant is hable for a plamuf?'s iyury if the defendant's conduct was a

th
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substantial factor in bringing about the injury even though other causes may
have contributed to 1. ™ Mackay, at 310, citing Allison v. Housing Auth .
L8 Wn 2d 79, 93-94, 821 P.2d 34 (1991,

Similarly, the nexus of clams under RCW 26,44 i3 a strong public policy
that the bond between parent and child is paramount and there should be
no unnecessary disruption of the parent-child relationship. Because of this
strong public policy and because this 1s o multiple causation case with
more than one set of circumstances. the “substantial fuctor”™ test 1s the
proper standard for proving proximate cause of harmtul child placement,
Also, sthee DSHS and law enforcement agencies have a duty to coordinate
their mnvestigatons under RCW 26 44,035 it would be unjust for the
defendants to be able to blame cachother in order escape hability.

E. Both the County and City breached duties owed to Fearghal under
RCW 10.99 and RCY 26.50 that proximately caused injury.

[, Dure, Oualifiod Imnitine

On K/31/05, the fumily court entered an order with mutual DV
restraining provisions, the DVROL restraimmg Patricin and Fearghal from
1) "assaulting, harassig, molesting or diswrbing the peace of the other
party or any child™: and {i) “from going into the grounds of or enterimg the
home of the other party.”™ The DVRO notified cach party that a violation
of the DVRO would subject the violator to arrest under RCW 26,50

Duties of law officers regarding domestic violence are governed
under RCW 10,99, RCW 2630 and RCW 10 31.100(2).

“The primary duty ol peace olficers, when responding to o domestic

violenee situation, 1s to enforce the laws allegedly violated and to protect
the complaining party. RCW 10.99.030(5).

“A peace officer m this state shall enforce an order issued by gay court in
this stale restricting & defendant's ability 1o have contiaet with a victim hy

h
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arresting and taking the defendant into custody...when the officer has
prubable cause to believe that the detendant has violated the terms of that
order.” RCW 10L99.055,

When an otficer has probable cause to belicve a domestic violence crime
has been commitied. the officer has a duty to (1) make an arvest, and (2)
provide notice ol victim’s rights, RCW 10,99 030(6){a). A law olticer’s
duty to make an arrest 1s afso sct forth in RCW 20.50.110(2) and RCW
10 31.100(2). A public prosccutor shall advise a victim of the decision
whether or not o prosceute within tive days, and it charges are not filed.
shall advise of procedures available (o the vicum. RCW 10.99.060. The

statement ol intent of the Domestic Violence Act declares:
“The purpose ol thus chapter 1s to recognize the importance ol domestic
violence as a serious crime against society and to assure the victim of
domestic vielence the maximum protection from abuse which the law and
those who enforce the law can provide.” RCW [0 99.010
The statuwtory meanng of domestic violence includes the infliction of fear
of immincnt physical harm. bodily injury or assault, along with stalking.
RCW 26.50.010(01. The meaning of stulking includes intentionally and
repeatcdly frarassing or following another person. RCW 9A 46110,
Qualified immunity does not apply to non-cnforcement of domestic
violence laws so as not to “undercut the purpose of the Domestic Violence

Act, which 1s 1o recognize (e necessity of carty intervention i domestic

violence cases.” Roy v. Ciy of Everet. 118 Wn.2d 332, 337-3549, 823

P.2d 1084 (1992). Thus, upon responding to criminal complaints being

s

made among “tamily or houschold™ members, the City and County owed
duties to Fearghal pursuant to the domestie violencee statuies, and qualified

tmmuinty does not apply.



2 Breaches by ihe County — Youne, Paulson, Farrell, Zimmerman

On 10/5/05, Patnicia made three abusive phone calls fo Fearghal,
threatening he would never see his children again. Young investigated.
Patricia admitted she violated the DVRO, On 1/1H/06, Young and Paulson
imvestigated a sccond complaint. Patricia admitted to violating the DVRO
by coming onto the grounds of Fearghal™s residence. Oft-duty otficer Bill
O'Mcata told Pzulson that Patricia cntered Fearghal’s home and wus
assaultnve. Thus, Patricia conunitted the crime of residential burglary, a
Class B felony. RCW 9A.52.025, Young and Paulson had a duty to take
Patricia into custody tor violating the DVRO. RCW 26.50.1102); RCW
10.99.055; RCW 10311002y They also bad a duty o give Fearghal
notice of his rights. RCW 10.99 030(6Ka) They failed to do erther.

On 5/5/06 Fearghal complained to Farrell that Patricia forged and
cashed a (second) $5.000 check on his bank account Forgery 1s a Class €
felony. RCW 9A.60 020, By cashing a forged check on Fearghal’s bank
account, Patricia violated the DVRO by “molesting and disturbing the
peace” of Fearghal. Patricia’s torged checks were just one more incident
of spousai abuse - and the intent ol the domestic vialenece statute, as well
as the DVRO, 15 1o ensure abusive behavior, espectally ceiminal behavior,
in domestic siuations is stopped by carly police mtervention. Farrell did
nothing despite Patricia’s sccond admutied felony offense,

On 12/17/06. Patricia again violated the DVRO, CP 414, Fearghal
called 911 because he was in fear of his safety. reporting that he had been
physically assaulted by Patricia’s boytriend poking him with his tinger

order to provoke a physical altercation. The family court held Patricia in

A
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contempt lor violating the DVRO. on the basis that Patricia used her
boyfriend and others as her agents to violate the DVRO. Farrell refused to
take a report and did nothing “to entoree the laws allegedly violated and 1o
pretect the complaming party.” RCW 10.99.030(5).

On LI/18/07. Patricia brought Cormac to the hospital and alleged
that Fearghal struck Cormac. Zimmerman investigated. Unrlike Kingrey,
Zimmerman did conduct a reasonable investigation talking to percipient
third parties to corroborate or disprove Patricia’s allegations. Zimmerman
cane to Fearghal reporting that he had already determined Patricia’s child
abusc allcgation was falsc. Fearghal complamned that, by disturbing s
peace and makig a talse child abuse allegation, Patricta was violating the
DVRO Fualse allegations of child abuse are a crime. RCW 26.44.06004),
Zimmerman took no action to respond to Fearghal's complaint.

In summary, Clark County officers did nothing to intervene in the
series ot criminal behavior where Pairicia was the perpetrator.

3 Breach by the Citv - Tuylor

Upon resolution of the talse criminal charges made against Fearghal,
his contact with his children was restored. A erimunal NCO remained in
plice making it a crime for Fearghal to have any contact with Patricta; and
the DVRO protected Fearghal from Patricia. Patricia opposcd medical
treatment for Cormac, but the family court granted Fearghal permission to
take Cormac for surgery. Patncia was denied permission o attend. Patricia
showed up at the hospital. physically took Cormac from Fearghal and
refused to release Cormac back 1o Fearghal. This was  custodial

mterference, also a corime. RCW YA 40070, Taylor responded Lo
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Fearghal's 911 call. Upon arrival at the hospital. Taylor determined that
Patricia was in violation of the DVRO. Patricia attempted to get Fearghal
arrested telling Tavior that her NCO issued by the criminal court
superseded the civilly issued DVRO. Patricia told Tayvlor she had written
permission o be at the hospital from Judge Povtair, but when Taylor said
he was going to check Patricia admitted that he ~would not find any
paperwork.” Despite telling Patricia thut she was in violation ol the
DVRO. and reporting the offense as a “violation of a protection order”™
under RCW 26.50.110. Tayvlor did not arrest Patricia or provide lFcarghal
with information about his rights as required by RCW 10.99.030(6)(a).

4 Breach by the Cirv & County Prosecuionrs

The City of Vancouver and Clark County jointly created the
Domestic Violence Prosccution Center in order to prosecute all domestic
violence cases within the City and County. CP 93.

Young. Paulson. Zimmerman. Tavlor and Farrel! (for the forgery)
all submitted reports to the prosecutors” office, Young. Paulson and Faylor
specilically reported Patricia’s offenses as a violation of a protection order
under RCW 26.09.060 or RCW 26.50.110. Upon deciding not 1o proseeute
these separate offenses. no prosceutor advised Fearghal of the procedures
available to him pursuant to RCW 10.99.060. Thus. factual issues exist as
to prosccutorial breach of dutics owed Lo Fearghal under RCW 10.99.

Qualilied immunity does not apply when statutory duties owed 1o a

protected class are not carried out. Rov v, City of Everett. at 357-359.

Babcock v. State, at 618, Any doubts that the City and County breached

duties owed o Fearghal are questions of act for a jury.



S Ty

Material evidence of Fearghal’s emotional distress 1s set forth in the
Statement of Facts, Paulson, mn hus report, evidences Fearghal’s emotional
distress stuting Fearghal had been erving oft and on. Following Puulson’s

non-arrest. Patricia threatened Conor with calling the police and putting

e L]

himy m jatl, 1f he did not tell Dr. JTohnson ™ her truth ™ Patricia then took
Conor to Dr. Johnson the next day, and {iled a motion to lerminate
Fearghal's contact with Conor blaming Fearghal tor the conflict on
1701706, The family court then made a harmful placement decision
terminatimg Fearghal™s contact with Conor.

Faylor's report evidences Fearghal's fears of Patnicia’s prior efforts
to get him arrested and deported by alleging Fearghal was violating the
NCO/ VRO, and that was cxactly what Patricia attempted agam when
she talked with Taylar. The child custody evaluation was delayed and
compromised when Patricia used Taylor's non-arrest to blame Fearghal
for the conflict in an effort to get herself recommended as primary parent

Because the City and County prosecutors tailed o advise Fearghal
ol the procedures avaitable to him upon deeiding not Lo proseeate Patricia
for her DV crimes, Fearghal was unable to exercise those procedures. Not
being able to exercise those procedurcs precluded Fearghal from beoimg
able to present materal information to the courts, mcluding the criminal
court that issued the NCO, when they made child placement decisions

Resolving all factual inferences m Fearghal's favor, the failures by
the County and the City to fulfill duties owed under the domestic violence

statutes prolonged the harmful separation ot Fearghal from his children



and caused Fearghal severe emotional distress and other injury detaited in

the Statement of Facts, 1.0, A Jury could certainly ugree

6 Leou! Cunisaiion

The issucs regarding whether duty and legal causation exist are

intertwined. Schooley at 478, Legal cause rests on whether the detendants

awed a duty to protect the plainti{T from the cvent which did in fact occeur.
Id. The domestic violence statutes are rooted in strong public policy.

“to assure the vieum of domestic violencee the maximum protection from
abusc which the law and those who enforce the law can provide™, “the
necessity for carly intervention by law enforcement agencies™, and
recognition “of the serious conscquences of domestic violence to society
and to the victims.” RCW 10.99.010.

By recogmzing the deep importance of responding (o domestic
violenee. the Legislature intended a remedy i dutics under the domestic
violence acts were breached. (Sce Tyner v, DSHS, 141 Wn, 2d at 80, using
this same reasoning for RCW 20.44). A pattern of maction by law
enforcement in enforciug domestic violence statutes is not immunized and

gives rise to legal hability, Roy v. City of Everett, at 358.

Ir addition to legal hability accruing for inaction on DV crimes, onc
of the express purposes of RCW 10,99 is to ensure that the enforcement
and prosecution of non-domestic violence erimes is not treated differently
when occurring between fumily or household members.

“[Plrevious societal attitudes have been retlected o policies and
practices of law enforcement agencics gnd prosecuiors which have
resulted in differing treatment of crimes occurring between cohabitants
and ol the same crimes occurring between strangers.” “Furthermore, it
15 the intent ol the legislature that criminal Jaws be enforced without
regard to whether the persons involved are or were marred, cohubiting,
or involved n a relationship.™ RCW 10.99.010 {(emphasis added).




“RCW 10.99 created no new crimes but rather emphasized the need to
enforce existune crimimal statutes m an everthanded manner (o protect
the victim regardless of whether the victim was involved in a

relationship with the aggressor 7 Roy v, City of Everett, at 358,

Yet that 15 exactly what happened m this case, with prosecutors and law
enforcement twrmng a blind eye 1o Patricia’s felony eriminal oftenscs.
while they pursued Fearghal on a misdemeanor charge. Patnicia’s torgery
was a Class C felony and her assanltive entry nto Fearghal’s home on
/81706 was a Class B felony, yet law enlorcement and prosecutors took
no acticn because they treated these oftenses differently due to Fearghal's
family refationship with Patnicia Thus, legat causation exists both for the
non-entorcement of the DVRO and the diseriminatory nen-enforcement
and non-prosecution of Patricia’s crimimal offenses.

7 Cuuse-in-tuct

Establishing cause in fact mvolves a determination of what actually
occurted and is generally left to the jury.” Schooley, at 475,

In this case, abusive use of conflict wus a matenal factor in the child
custody evaluations conducted m the dissolution proceeding  Fearghal
presents material evidence that the erimmal complaints, DVRO violations
and non-arrests by faw entorcement were nputs into child placement
decisions, and prolonged the harmful placement of Conor and Cormac,
Fearghal presents material evidence of suffering emotional distress as a
result of inaction by police officers to enforee the DVRO, and Patricia’s
attempts to engage Fearghal so as to get him anested and deported.
Deportation could have been the ulumate placement decision separating
Fearghal from lus children. Patricia relied on law enforcement’s inaction

to make a series of false abuse allegations aguinst Fearghal in order to
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affect child custody decisions 1n the tamily court

*As one court noted, "[¢]harges ot child abusc leveled agamst a parent
and ineptly handied strike at the core of a parent's basic emotional
security. providing ample justfication for the imposition of liabdiy "
Tyner v. DSHS, 141 Wn.2d at 80, citing Gray v. State, 623A.2d 479,
485 (Me. 1993)

The same rationale applics to the inept handling of criminal reports in a
domestic violence context. Viewing all factual inferences in [avor of
Fearghal as the non-moving party. the City and County fuil to prove the
absence of maternal 1ssues ot tact to support summary judgment.

& Substantial Factor Tesl,

As discussed in D.13, the substanual factor standard should apply
to proximate cause on public policy grounds and because this 15 a4 muitiple
causation casc. Washington State had adopted a strong public policy
advocating for prevention of domuestic vielence, carly intervention by law
enforcement, and nondiseriminatory appheation of policies and practices
by both prosceutors and law-enforcement o complainants with a {amly
rclationship to a suspeet. In Mackay, supra, the Court reasoned that
actions alleging breaches of public policy. such as a diserimination action,
are generally "multiple causation cases.” On these same grounds, Fearghal
contends  that the substanual tuctor test is proper for delernuning
proximate cause on Fearghal’s claims agamnst the County and City for
brecach of duties under the domestic violence statutes.

F. Petty’s investigative and non-advocacy activities are not sheltered by
prosecutorial immunity. Petty controlled the flow of information to
police officers. Matcrial facts exist to evidenee Petty’s out of scope
actions caused injury and harmful child placement.  All Fearghal’s
claims against the City withstand summary judgment.
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I Peiny's investicative activities are not sheltered by onmuiity

“When a presccutor performs the investigative functions normally
pertormed by a detective or pohice officer. it is "neither appropriate nor
Justifiable that, for the same act, immunity should protect the one and not
the other.™' Whether an employee acts mside or outside the scope of their
duties is ordimanly a guestion of tact for the jury. Gilliam at 585

Material facts exist evidencing Petty took on an investigative role.
Petty engaged in fact-tinding usimg Patricia as her proxy. Petty instructed
Patricia to go fact-finding to support filing new charges against Fearghal
(see Statement of Facts: “what are the other things we can find?”, “what
else can vou come up with?™). Patricia testficd Pety kept asking her all
sorts of questtons and whether Fearghal had any contact with the children.

vet the records

b=

Petry instructed Patricia to go to Bally's Fitness Club and
and show (hem o her™ When Patricia obtained the records, Petty then
coached Patricia on what to say o police in order 1o allege violutions of
the NCO by Fearghal. Patricia reported the alleged violations to Officer
Langston Langston’s report evidences that Patricia talked with Petty prior
to reporting the NCO alfegations to bhim. CP 73, Langston was stalutorily
obligated to arvest Fearghal if he believed he had probuble cause, RCW
10 3. 10002)(a). Langston declined to arrest Fearghal imputing that he did
nat have probable cause He sent his report back to Petty. Regardless.

Petty (iled crmminal charges against Fearghal, Langston did Nitde more than

! Gilham v DSHS. RY W, App 5090 583,950 P 2d 20 (1998). citing Buckley v

Fizsimmons, 30 U S 259 273 113 5.CL 2606, 125 1L Fd.2d 200 (1993, see atso
Anderson v Manley, TR Wash 327, 331,43 P.2d 39 (1935, Rodupues v, Perez, 99
W, App at 450




an administrative act. At all imes, Petty was controlling the information.

This situation is analogous to Bender v, City_ol’ Seattle where the Court

held the prosecutor’s decision to file charges was not a superseding cause
because the same police officer that arrested Bender also gave information
to the prosecutor. and controlled the flow ol information, Here, Fangston
is not a superseding cause beeause Petty initiated and directed the fact-
finding against Fearghal using Langston as mevely a pass-through.

Patricia admitted she fabricated witness tampering charges against
Fearghal, testifving Petty gave her cues to manipulate tacts out ol context.
When asked if Petty directed her to make up allegations, Patricia testilied
she had conversations with Petty “in that regard. in that manner™. In

Buckley v. Fitzsimmons, the United States Supreme Court held that a

prosecutor’s alleged misconduct in using an expert willing to fabricate
testimony was an investigatory function. ‘This is analogous to Petty using
Yatricia as her proxy to report fabricated allegations to police based upon

distorted facts so that Petty could then file new charges against Fearghal.

2 The Cine has liahiline under RCIH 26,44 and RCHT 1099

Petty threatened Patricia with arrest, prosecution and the children
being put into foster care i Patricia recanted or did not comply with

Pettv’s fact-finding directions. This is analogous (o Rodriguez v. Perez

where the Court held that an actionable claim existed under RCW 20.44
for negligent investigation against Perez for threatening intervicwees with
arrest. prosecution and separation from their children. Peuty took on a
non-advocacy role outside her prosecutorial function purposed (o affect

child placement decisions made by the civil court. Petty instructed and



threatened Patricia to get an Order of Protection precluding Fearghal from
contact with the children to fay groundwork for Patricia filing for divoree.
Patricta tcsuficd Petty strategized with her divoree attorney and told
Patricia to “perpetuate allegations both to the police and in diwvorce
declarations in order to eradicate any possibility of Fearghal ganing any
custody of the children in the divorce ” When Puatricia was deposed 1n
September 2009. Petty repeated this conduct, couching Patricia on how to
testily i deposition and offering Patricia free fegal assistance to represent
her i tamily court. When questioned. Pelty refused (o testify, answermg
that she had formed a client-attorney relationship with Patricia, The City
fuils to prove the absence of material ssucs of fact as to whether Petty
stepped outstde her prosceutonal vole. T01s @ gquestion of tact for a jury.

As argued m 9E.1, quabificd immunity does not apply to the non-
cnforcement of domestic violence laws. Roy v Everelt, at 357-339. The
stated mtent of RCW 1199 includes ensuring that prosecutors do not treat
crimes between houschold members any differently than the same crimes
between strangers. RCW 1099 010, The City will argue that absolute
immunity supersedes the statutory purpose ol RCW 10,99, But, RCW
10.99.060 mmposes dutes on prosceutors. Prosecutorial compiiance with
RCW 10.99.060 s a non-advocacy duty that cannot be abrogated by
absolute immunity. A contrary conclusion would shutter compliance and
“defeat the stated purpose of the statute as a whole.” Roy v Everett, at 359,
Petty directed mvesugative fact-tinding activitics and  Patricia’s false
reporting o police so as to support false domeste violence charges agamst

Fearghal. white declining 1o prosecute Patricia’s Class B domestic
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violence felony for residential burglary, Patricia™s Class C felony for
forgery, and Patricia’s multiple violations of the DVRO  Surely this is
exactly the type of misconduct the statute is purposed to prevent and for
which a remedy should be avarlable”

3. Dun, fjuev, Cavsation Substuntiul Tost

Upon steppimg outside her advocacy role to conduct mvestigative
work purposed to affect child placement decisions in the civil courts, Petty
took ol the clouk of prosccutorial immunity and vested herselt with a duty

w perform a non-negligent myestigation pursuant to RCW 26.44.050. Sce

Radriguez v Perez, 99 Wn. App at 450,

The City fails w prove the absence of matenad facts evidencing that
Fearghal was injured due to the harmful separation of Conor and Cormac
from Fearghal for almost two years, the resulting emotional distress
sutfered by Fearghal; together with cconomic imury from the loss of the
family business which was his livelihood. (See Statement ol Facts 4.0:
and §C:2 for more detaily Cause-in fuct are ordinanly questions [or a jury.
Schooley, at 478, "But for’” Petty’s out of scope investigative activinies,
directing Patricia to get an Order ol Protection and to make false pohice
reports, harmiul chuld placement and other mjurics suftered by Fearghal
could have been avoided. Because this is a muliiple causation case, and
for the policy reasons set forth in 412013 and §E.& above. the “substantial

factor™ test 1s the proper standard for determining proximate causution

4 Mulicions fiterference with Parent-Clidd Relationship

To prevail a claim of mahicions terference with the parent-¢hild

relationship. it must be proven that a defendant intended a plaintift to lose



the alTection of his children. Waller v, State. 64 Wn. App 318, 339, 824
P2d 1225 (1992). But this is a factual issue that is not reselvable on
summary judgment. Id. Material cvidence oxists that Petty had ntent to
interfere with Fearghal's refationship with his children, Petty told Patricia
what she needed to write m divorce declarations. Petty pressured Patricia
to get an Order of Protecuion, first in July 2005 and again in September
2009, Patrica testificd ™t got personal for [Petty]”. that Petty “wanted to
see Patricia prevail m the tamily matter™ and “she had so much invested
personally™ that “the concept of Fearghal not gettng a convietion was
intolerable to her™ At the September 2009 deposition, Petty agamn walked
Patricia through “step-by-step-by-step™ on what to say in her westimony in
order to pursue a protective order before asking the fanmily court to change
the parenting plan. Material evidence exists that meet all the elements of
this ctawm of malicious interference as set forth in Waller v, State.

S Gender Discrinnation Cluim

The right to be free from discrimination because of gender 18 a civil
right, RCW 49.60.030¢1). The statutes specifically states: “This right shall

include, huz 15 nof fimed (0. Thus, the application of the statute is not

limited and applics to prosccutorial discrimination, cspecially so, if that
diserimination encompasses mvestigative activities, Any person deeming
hunsell injured by an act of sex diserimination 15 entitled o bring suit te
recover damages together with the cost ol the sait. RCW 49.60 030{2).

Gender-based harassment need not be sexual in nature and 15 actionable as

discrimination under this statute. Kahn v, Salerno, 90 Wna. App 10, 118,

950 P.2d 321 (1998). Perty harassed Fearghal and treated im disparately

GO



based on s gender. Despite mdisputable cvidence of Patneia’s Class 3
domestic violence felony ol residential burglary, Patricia’s muluple other
violations of the DVRO, and her Class C felony of torging checks: Petiy
declined to prosecute Patricia and instead directed Patricia to fabricate
false crimunal charges agaimst Fearghal, and suborned Patricia’s perjury in
sworn statements she madce to the police: in court declarations to support
motions precluding Fearghal from having contact with his children, and in
Patricia’s uncorrecied September 2009 deposition. Patricia testified.

“I became her pawn with her and her advoeate bramwashing me with their
rigd beliet svstem founded on charts, generahizations and gnii-mule ugendu.
They msulled fear m me that T would lose my children unless [ made more
allegations to help them get a conviction, They told me | should perpetuate
allegations both {o the police and n divorce declarations i order to eradicate
any possibility of Fearghal gaimng any custody of the children in the divoree
She said that i [ felt abused 1t was okay to make allegations to support my
feelings. In addition, she was clear that makimg exaggerated clamms was par
tor the course, periectly legal, and any lack of cooperation on my part would
be viewed as being an untit mother. T was always under the threat of {the
children] bemg put m foster care and this threat was wrapped wn u cloak of
victim support as long as T played mv role.” C1? 755-0 #2335

Resolving all factual mferences mn favor of Fearghal as the non-moving
party, an issue of material fuct exists as to whether Petry diserimimated
against Fearghal based on his gender. A jury should resolve this question.

0 The award ol costs to the Cily was_Crror,

The court awarded costs o the City of $1,095. CP 2171. Beeause
Fearghal's claims withstand summary judgment, this award wuas crror
Further. $827.05 in costs were awarded m violation of RCW 4.84.010(7).
because 1) only deposition transcripts and not transcripts of hearings are an
allowable cost, and i1} the City prevailed in summary judgment us u

miaiter of faw based on the detense of prasecutorial immunity and not
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based on [actual evidence from Patricia and thus, the deposition transeript
of Patricra was not a nccessary expense for the City.

G. The outrage claims against the County, DSHS and the City
withstand summary judement because material facts demonstrate that
reasonable minds could differ as to whether defendants’™ conduct was
sufTiciently intentional or reckless to result in liability.

In 2011, Judge Nichols ruled to deny the County summary judgment
dismussal of the ¢clim of mtennional intliction of emotional distress prior
to Judge Colher overturned that rulmg.

CEums of outrage and intentional infliction of emational distress are

synonyms lor the same tort Kloepfel v. Bokor, 149 Wn.2d 192, 193, 66

P.3d 630 (2003). Outrage requires proof of three clements. (1) extreme
and outrageous conduct, (2) mtentional vr reckless intliction ol emotional
distress, and (3) actual result to plamtift of severe emotional distress. Id at
195, Objective symptomatology of emoelional distress (s not required. Id.
at 193. "The question of whether certam conduct 1s sufficiently eutrageous
1s ordinarly for the jpary. but 1t is mitally tor the court to detcrmine if
rcasonitble minds could differ on whether the conduct was sulficiently
extreme to result in hability."** "A case of outrage should ordinarily go to
a jury so fong as the court determines the plamntt’s alleged damages are
maore than mere annoyance, meonvenience, or normal embareassment’ that
is an ordmnary fact of hfe."™ The factors that a court considers are (1) the
position of the defendant, {2) whether the detendant knew the plainttt was

particularly susceptible 10 emotional distress and consciousty proceeded

* Dicomes v State. 113 Wi 2d 612, 6340, 782 P 2d 1002 (198Y)
* Browerv Ackerley. 88 Wil App 87, 101192, 943 P 2d L (1997, cnng Sputrell
v Block, 40 Wi App 854 802, 701 P 2d 520 (1988)




anvway. (3) whether the delendant's conduet was privileged. and ¢4) the
severity of the emotional distress. Pettis v. State. Y8 Wn. App. 553, 563-
564. 990 P.2d 433 (1999). Recovery of emotional distress damages has
been allowed in conjunction with many intentional or willful acts which

violate a clear mandate of public policy. Cagle v. Burns and Roe, Ine., 106

Wn.2d 911, 916, 726 P.2d 434 (1986). Washington courts have liberally
construed damages for emotional distress as being available merely upon
prool” of an intentional tort." 1d. Here. all three defendants willlully
violated elear mandates of public policy.

Kingrey. Paulson, Young. Farrell. Dixson. Taylor and Petty were all
in a position ol power. Fearghal sullered severe emotional distress due to
fadse criminal allegations initiated by Petty through Patricta as her proxy.
separation from his children. being a vietim of domestic violence crimes.
and under the threat of deportation. Kingrey ignored exculpatory evidence
arresting Fearghal because e thought a no-comtact order vwould he a
good thing. and the only way (o get that was to hook farrest] Mr.
McCartiny™, Paulson, Young., Farrell and Tavlor were all respondents to
Fearghal™s call Tor assistance due to Patricia violating the DVRO — they all
had aceess to and knew the case history, and that Fearghal was in tear of
’atricia making [alse allegations o get him arrested and deported. Dixson
knew his shoddy mvestigation would impact Fearghal™s ability to see his
children, DSHS knew Dixon was reckless, that he fabricated records and
had conducted numerous faolty investigations that “could have a direct
bearing on child salety™. Petty knew her manipulation of Patricia as her

proxy 1o do her bidding were purposed to separate I'earghal from his

6O



children to cause Fearghal emotional distress In a civilized society. no
one cxpects law enforcement to make arrests solely to separate a father
from a child: or a prosecutor to manipulate a mother struggling with
mental health and substance abuse issues to go fact-finding and fabricate
false charges: or law otficers to turn a blind eye to admitted DV violations
and child saletly issues, such as a chain-lock on a door, or DSHS to retan
workers who fabricate reports, or a DSHS worker to fabricale reports.

The Statement ot Facts presents matenal facts evidencing that
Kingrey, Dixson, Petty, Farrell, Young, Paulson and Taylor acted
intentionally and/or recklessly by disregarding their duties to (1) enforce
the domestic  violence  laws, and/or  (2)  conduct  non-negligent
ivestigations. Patricia testified  Petty acted | intentuionally to separate
Feurghal from his children. that it became personal tor her, she directed
Patricia step-by-step. Petty claimed an attorney-client relationship with
Patricia and then excused hersell from having to provide testimony. Petty
acted outside the scope of her advocacy roles as a prosecuior

Matertal facts exist that Fearghal endured severe emotional distress.
Fearghal testified that lus il became o living hell™. He sulfered greatly

‘L

from teelings of fear, anvicty and depression: and was “wornied sick”
while the eriminal matter remamed unresolved. He felt victimived by
numerous false allegations and police refusal to intervene when Patricia
violated the DVRO attempting to get him arrested. He had nightmares.
Worrying about his children heing endangered and being lelt ansupervised

was extremely distressing. Worrying about Josmyg custody of his children

and being deported was overwhelnung  Fearghal had great difficulty
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functioning normally, frved in constant fear and at times was so distraught
that he contemplated suicide. Family members would visit Fearghal from
freland to provide emotional support. He lost his family business and was

unable to work due to constant anxrety, tear and depression. Dr. James

BL\CIIHIC]IL concluded “elements of multuple diagnosable mental health
conditions are present” in Fearghal™s testimony and strong (indicators
supporicd diagnosable conditions of “depression and/ar ansicty™

Muateral facts cvidencee that defendants” conduct was more than a
‘mere mconvenence or normal embarrassment” and that reasonable minds
could differ on whether delendants” conduct was outrageous. That is why
defendants” hability Tor outrage 18 a question of fact for a jury.
H. Material facts evidence that DSHS intentionaily acted with reckless

disregard in retzining Dixson to do investigative casework. A jury
should determined liability for the claim of wanton misconduct.

“Wanton misconduct 1s nol negligence, sinee 1t mvolves mtent rather than
madvertence. and 1s positve tather than negative. It 1s the intentional domng of
an act, or intentonal fulure o do oan act, inoreckless disregard of the
consequences, and under such surrounding circumstances and conditions that
a reasonable man would know, o have reason to know, thdt such conduct
would, in a high degree of probability, result 1 substantial harm o another.”
Adkisson v, Seattle, 42 Wn.2d 676, 687, 258 P.2d 461 (1953)

Plamulfs claim of reckless disregard 15 o synonym for the claim of
wanton nisconduct, The arguments sct forth 1 §D.6 and D 7 arc adopted
herein, DSHS knew Dixson was a reckless emplovee who fabricated
reports, had only o 16.9% compliance rate with CPS investigative
standards: and whose faulty mvestigative work “had a direct hearing on
clild safet 7 In February 2003, a special supervisory review confirmed

Dixson’s shoddy work. Despite this, Dixson was assigned to mvestigate
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referrals on Patricia and Fearghal. Not until 8/2/05 was Dixson removed
from investigative duties duc to supervisory concerns about “the safen of
children on {Dixon’s] cascload.™ Despute being removed from casework,
Dixson continued to do mvestigative work on the McCarthy referrals As a
result, Vearghal suffered prolonged harmiful separation from his children,
Cormac suffered physical injury from dog-bites {0 his face due to being
left unsnpervised: and both ehildren endured neglect and emotional abuse.

I.  Summary judgment dismissal of the NIED claim against the County,
DSHS and the City was error, because the defendants fail to prove the
absence of genuine issues of material fact as to liability.

“A plaintift may recover for ncghgent mthetion of emotional
distress [NIED] off she proves neghgence, that is, duty, breach of the
standard of care, proximate cause, and damage, and proves the additional

requiretnent of objective symplomatology.” Strong v _Terreli, 147 Wn.

App. 376, 387, 195 P.3d 977 (2008). Lach of these 1ssues 18 a question of
fact for the jury o resolve. Id. Argument as o the elements of negligence
are set forth in 4B, E and F above are incorporated herein. The County.
DSHS and City ali owed Fearghal duties pursuant to RCW 2644 & RCW
10.99. When Petty stepped outside her advocacy role by directing
investigative activities so as to affecet child placement decisions, she
became vested with dutics under RCW 26,44,

To satisly the objective symptomology requirement for NTED, a
plaintitt's emotiongd distress must be susceptibie to medical diagnosis and

proved through medical evidence Hegel v. McMahon, 136 Wn.2d 122,

135,960 P 2d 424 (1998) The symptoms of cmotional distress must also



"constitute @ diagnesable emotional disorder.™ Id. “Nightmares, sleep
disorders, intrusive memories, tear, and anger may be sufticient.”™ Id.

A plaintfts” sausfaction of the abjective symptomology requirement

15 a question for a jury Hunsley v, Guard, ¥7 Wash.2d 424, 436, 553 P.2d

1096 (1976). Matenial facts evidence a prima (acie showing of objective
symptomology of Fearghal's scvere emotional distress, See Statement of
Facts, 40. Fearghal suttered greatly from feelings of fear, anxiety and
depression, and had nightmares, Fearghual had great difticulty functioning
normally, bved in constant fear and at tmes was so distraught that he
contemplated suicide A speciabist from QHSU. Dr. Jumes Bochnlem,
testified that “elements of multiple diagnosable mental health conditions
are present” m Fearghal™s testintony as to his emotional distress, and that
“there are strong ndicators™ that Fearghal may have had “significant
depresston and/or anxiety over several years ™ Thus, expert medica!
evidence supports that Fearghal's cmotonal distress s susceplible to
medical diagnosis for the disorders of depression and anxiety This s
sufficient to withstand summary judgment. This question ot fact 18
property belongs to a jury. Hunsley, at 436,

The availabihity of an NIED c¢hiim s not himited to bystanders who
physically see a loved one injured. “A neghgent mfliction ot emotional
distress claim can exist in an employment context.” Chea v. Men's

Wearhause Ine, §5 W, App. 405, 412, 932 P 2d 1261 (1997); sce also

Strong v, Terrell, supra An NIED claim s also penmitted {or torts that




viotate public policy.™ This is the case here, viewing all factual inferences
in Fearghal favor, all defendants have committed one or more wrongtul
acts in breach of public polices cnacted by RCW 10 99, 26.44 and 49.60.
Further, the Washington Supreme Court has held that onee hability s
established for a tort in breach of public policy, damages for emotional
distress arc recoverable without establishing that emotional distress was
foresceable. Cagle. supra, at Y19-920.

“Accordingly, we hold that upon proof of the tort....in violation of public
policy, the clammant only is required to offer proof of emotional distress
in order to recover those damages attributable to the [tort]”. Id, at 920.
Because matertal tacts evidence Fearghal™s severe emotional distress, a
factual determination on this 1ssue should be made by a jury.
J. Suppressing Patricia’s corrections to her deposition testimony is
error beeause (1) Patricia corrected her deposition testimony pursuant
to CR 30(¢). (2) Kraemer's written deposition testimony was not

obtained in compliance with CR 31 and (3) substantial evidence exists
that Petty improperly influenced Patricia’s testimony.

The trial court erroncously suppressed Patricia’s corrections to her
deposiiion testimony, bul atlowed the corrections o the record as a
declaration. CP L096-1098, This order prejudicially atfecied the decisions
under review because defendants rely on phantom uncorrected testimony
(rom Palricia that she subsequently corrected. Thus review of this order is
proper under RAP 2. 4tk) . Review 1s de novo. Folson, supra at 663,

Patricia’s deposition was taken over tive days: 9/28/09, 3/4/10.

34710, 3/24/10 and 3/25/10. 1t was a single deposition with a five volume

P oSee Guittin v Eller, 130 Wn 2d 58, 022 P 2d 788 (1996). (sevual harassment n
workplace), Goodman v. Boemg Co, 127 Wn 2d 401, 899 " 2d 1265 (1993). (disability
discromnation in workplace),  Wheeler v, Cathelie Arcldiogese, 63 Wi, App, 552, 82y
P.2d 196 ¢ 1992y, (disability discrimuinanon m wankplace).
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transcript with the deposition being adjourned or conunued at day’s end.
Patricia reserved signature on her deposition transcript evidenced by (1) a
Notice of Filing Deposition Notice filed on 3/17/10, (2) a review of the
transeripts and its word index for the last two days ot deposition. and (3)
Patricia’s post-deposition testimony, CP 1067-70. CR 30{e} required the
court reporter {irm to submit the transenpts to Patricta for examination,
but they did not do so. Nor did they copy Patricia on therr Notice of Filing
Deposition tiled on 4/12/10, The unexamined deposition transcripls were
matied to Plaintifls” attorney, Mr. Boothe, on 4/7/10 He forwarded them
to Patricia at some unknown date in April Partricia then corrected crrors in
her deposition testmony. including testimony she asserts “lacks mtegrity
and 18 not rooted i fact™ due to being unduly mfluenced by Pelly on every
single deposition break, Patricia numbered |8 pages of correction sheets
sequentially - Tot {8, 2 of 18, ete — with the last signature page numbered
18 of 18, Patncia then dropped oft all 18 pages to the court reporting firm
on 3/7/10. which was within 30 days of the transcripts being {orwarded to
Mr. Boothe and the later Notice of Filing Deposition. Thus, Patricia’s
corrections were timely pursuant to the 30-day requirement of CR 30(c).
Patrnicia testilied she made the corrections because her uncorrected
9/28/0Y deposition “lacked mtegrity and were not rooted in fact” as a
result of Petty meeting Patiieia w the bathroom during cvery deposttion
break, durmg which: (1) Petty offered to represent Patricia in family court
pro-bono so as to change the parenting plan i exchange for Patricia
agreemng to “blucken™ Fearghat in her deposition testimony: and (2) Petty

walked Patricia “step-by-step™ on what to say in her deposition testimony

-
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to lay the groundwork for getting a protection order that would preclude
Fearghal from secing his children and give Patricia feverage in family
court, When deposed about the specifics of the conversations during thesc
deposition nterludes to the bathroom, Pelty refused to answer asserting
the comversations were privifeged attorney-client communications  Petty
did admit she offered Patricia legal representation pro-bono and that she
knew Patricta did not have custedy of her children when she otfered her
legal services. Viewing all tactual inlerences in the light most favorable to
Fearghal, Petty suborned Patricia to perjure herselt on the day ol her
9/28/09 deposition. Sce Statement of Facts, P, for more detailed facts.

A deposition under writlen guestions requires. notice 1o be grven of
the designated officer betore whom the deposition 1s to be taken; 15 davs
tor submussion of questions by other parties: and the designated ofticer to
take the witness testimony of @/ deposttion questions trom «ff the parties.
CR 31. The City did not comply with this procedure. Instead, on 7/15/10.
the Crty served a CR 31 notice of deposition on Robin Kracmer withott
designating an officer: solicited a reply on or before 7/22/10 denving
Plamtifts the required 15 days for cross guestions; and on 7/22/10, filed
the tmproperly taken responses in support of its motion for summary
judgment and motion to suppress Patricia’s correction pages heard on
7/30/10° Plamntiffs objected. CP 1033-1039. Kracmer's written deposition
responses were obtained m complete disregard of CR 31 in a2 manner
prepudicial to Platntifls. Their consideration by the trial court was crror

It s undisputed that Patnicia went 1o the offices of Schmitt and

Lehman on 5/7/10° According to Kraemer, however, Patricia only dropped
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off a single signature page numbered 18 of 187 and did not present the
other 17 pages numbered sequentially - Tof18, 20018, cte. Kraemer asserts
Patricia mailed in the other 17 pages at some later date. but acknowledges
Schmitt and Lehman have no records 1o substantiate that this 1s in fact
true. Kraemer also asserts she matled Patricia’s original sighature page to
Ms. Pamela Anderson, an attorney tor DSHS. Ms. Anderson’s testimony
disputes I\’_ruemcr's‘vcmcil_\f in this regard, CP 814. Pamricia vehemently
disputes the veracity of Kraemer’s assertions that she didn’t deliver all 18
sequentially numbered pages ot her corrected deposition pages on 5/7/10.

Notwithstanding that Patricia did not waive signing her deposition,
at no time did the Plaintifts stipulate to waiving Patricia’s signature on her
depositions, Nothing in the record supports that the parties, by stipulation.
waived Patricia signing her deposition,

™ The deposition shall then be signed by the witness. unless the
purties by stipulation weive the signing or the witness s 1ll or cannot
be Tound or refuses to sign.”™ CR 30(e).

Thus. neither Patrteia nor the Plaintitts, by stipulation. waived Patricia’s
stgnature to her deposition. Patricia’s correction pages are revisions to her
deposition testimony and not merely conflicting tesumony. Suppressing
Patricia’s revisions to her deposition testimony was error.

K. Fearghal is entitled to costs on appeal

Pursuant to RAP 8.1, Fearghal requests attorney fees and expenses,
The cost of a suit together with reasonable attorney’s fees is recoverable
on a discrimination claim. RCW 49.60.030(2). A lixed cost of two
hundred dollars to be called the attorney [ee is allowed on appeal. RCW

4.84.080. Expenses are allowable to a prevatling party as set forth in RCW
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+4.84.010, In any action in the superior court ol Washington, the prevailing
party shall be entitled to his or her costs and disbursements. RCW
4.84.030. Where a statute aflows tor the award of attorney lees to the
prevailing party at trial it is interpreted to allow for the award of attorney

[ees to the prevailing party on review as well. Puget Sound Plvwood, Inc.

v, Master, 86 Wn.2d 135, 5342 P.2d 756 (1975). Theretore. if Tearghal
prevails on this appeal. he s entitled to his costs and disbursements.
V. CONCLUSION

The defendants committed wronglul acts in breach of public policy
cnacted under RCW 10,99, RCW 2644 and RCW 49.60. Contrary to
Const. Art. IV, §20.  the al court took fourteen months alter the
summary judgment hearing o issue its order summarily dismissing all
Plainufis” claims, overturning rulings denying summary judgment by the
prior trial judge. Al ol Fearghal™s claims withstand summary judgment as
a matter of law, Detendants fail to meet their burden of leaving no doulbt
as the existence of genuine issues of material fact that cvidence their
lability. The ftrial court erred in granting summary  judgment to

defendants, Fearghal usks this Court to reverse and remand for a jury trial.

RESPECTFULLY SUBMITTED ON ['HIS March 9", 2015,

Feapbd N* Gty

J r.‘zu‘gh;ly.k'lc Carthy,
Appellant, pro-se




APPENDIX A

DSHS CHILDREN'S ADMINISTRATION REGULATIONS

1. Practices and Procedures Guide, 42351
2 Practices and Procedures Guide. §2540

3. Operations Manual, §153043.1
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2331. Investigative Standards

1. ACPS social worker shall investigate all intakes screened in for investigation.

2. ADLR/CPS social worker shall investigate all intakes when child abuse or neglect is alleged that meets the
sufficiency criteria in facilities licensed or certified to care for children by DSHS or the Department of Early
learning, and facilities subject to licensure to care for children.

3. The social worker gathers information for assessing safety and service needs of the family rather than
gathering evidence for criminal prosecution. The social worker is not a law enforcement agent but is
expected to work cooperatively with law enforcement.

4 The assigned sociat worker must:

a. Contact the referrer if the intake information is insufficient or unclear and may provide infarmation
about the outcome of the case to mandated referrers.

b. Conduct a face-to-lace investigative interview with child victims within 10 calendar days from the
date the intake is received.

i. Aninvestigator or professional skilled in evaluating the child or condition of the child must
interview ail child victims invoived in the report and capable of being interviewed through
face-to-face contact at the earliest possible time. Local protocol or the special needs of the
child may dictate that someone other than the CA social worker interview the child regarding
allegations of abuse.

ii. If an investigator or qualified professional first conducts the interview regarding child abuse,
the assigned social worker is still responsible for interviewing the victims face to face for the
purpose of assessing child safety. The social worker must interview alleged child victims
outside the presence of their siblings, caregivers, parents and alleged perpetrators.

The social worker may conduct the interview on school premises, at child day care facilities,
at the child's home, or at other suitable locations. When the interview is conducted at school,
the social worker will ask the school staff where they will be during the interview.

The interviews should uphold the principles of minimizing trauma and reducing investigative
interviews (SB 5127). RCW 26.44.030

iii. During the interview, the social worker will confirm the interviews are voluntary by:
A. Asking the child during the introduction, if they are willing to talk with them.
B. Asking the child if they want a third party present.
C. Making a reasonable effort to have the interview observed by a third party so long as
the child does not object and the presence of the third party will not jeopardize the
investigation. RCW 26.44.030
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D. Asking school staff in the presence of the child, where they will be, if the child wants to
have a third party present, or wants to ask school staff a question.

E. Re-asking the child during the interview if it is okay to continue taking or if they want
a break. This can be done when they appear uncomfortable during the interview, or at
any time.

iv. Theinitial interview with the child may be critical to later dependency and/or criminal
hearings. The social worker needs to make every effort to avoid saying or doing anything that
could be construed as leading or influencing the child.

v. CACPS social workers must make reasonable efforts to use audio recordings to document
child disclosure interviews on sexual and physical abuse cases whenever possible and
appropriate, CA CPS social workers may also use audio recording on neglect cases. Follow
steps to audio record CPS interviews in the Quick Reference Guide - Audio Recording CPS
Child Interviews. (An optional resource for staff is the one page summary sheet
called Interview Protocols.

A. An audio recording should not be undertaken when:

l. The age or developmental capacity of the child makes audio recording
impractical.

IIl. The child refuses to participate in the interview if audio recording occurs. If this
occurs, CA staff should proceed with the interview, documenting it in near
verbatim form.

lIl. In the context of a joint CPS/Law Enforcement investigation, the investigation
team determines that audio recording is not appropriate.

IV. The child may be negatively impacted due to additional emotional distress or
use of the equipment may impact the child's willingness to disclose abuse.

V. Another agency is conducting the interview and local protocol does not permit
CArecording of their interview.

B. When audio recording is not passible or appropriate CA CPS staff must use near
verbatim recording any time an alleged child victim or a child witness makes
statements to the CPS staff relating to atlegations of child sexual and physical abuse.
Such statements include disclosures and denials of sexual abuse and provision of
information directly related to the specific aliegation.

CA CPS social workers must document interviews that are not audio recorded, by
including the following information in the electronic case notes:

l. Questions establishing a voluntary interview and the child's responses, i.e,,
permission for the interview and whether a child wanted a third party present.
[I. Who was present for the interview.
[Il. Where the interview occurred.
CA staff may summarize child and adult interviews that do not include discussions of
the allegations. See the Operations Manual, chapter 13000, section 13100, for
documentation requirements.

C. When it is necessary to interview the child to make an initial assessment of the child's
safety or the child's safety is endangered, the legal custodian's permission to record
the interview is nat necessary.

D. When CA staff have assessed the child is safe in the home and determined an in-depth
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interview be scheduled at a later date, the legal custodian's permission to record the
interview should be sought. In the event the legal custodian declines, staff should
document the interview in near-verbatim form.

E. When CAis supervising the care of a child in out-of-home placement subjectto a
shelter care or other court order, CA has the authority to consent to the interview and
audio recording of the child interview.

F. The child being interviewed shoutd provide his or her verhal consent to having the
interview recorded and this consent should be recorded at the start of each interview.

G. Whenever a chitd interview is conducted by law enforcement, a child advocacy center,
another agency, or forensic interviewer pursuant to a local protocot for the
investigation of child abuse cases, the terms of the local protocol regarding recording
and documentation of interview shall supersede any contrary provisions of this policy
and shall be followed by CA staff.

l. Whatever form of documentation is specified in the local protocol 1s acceptable
for CA use.

. If CA staff are present during a child disclosure interview conducted by another
agency or individual pursuant to a local protocol, CA equipment may be used
to make an audio recording of the interview if local protocol permits.

vi. When recording interviews in languages other than English:

A. I you are conducting an interview with a child who speaks a language other then
English, follow your office procedures to request a qualified interpreter.

B. If you are certified to conduct child interviews in Spanish, you may record the entire
interview in Spanish without interpretive services.

c. Asses intake accepted as sexually aggressive youth (SAY) for the following factors:

i. Whether or not the youth has been abused or neglected.
li. The youth's potential for re-offending.
li. The parents' willingness to protect, seek and utilize services, and cooperate with case
planning.

d. If needed, photograph any child identified as a victim for the purpose of providing documentary
evidence of the physical condition of the child. RCW 26,44.050. Investigative photograph are stored
in the electronic file cabinet associated with each case.

e. See Child Safety Section Policy for additionat requirements

f. Notify the parents, guardian, or legal custodian of a child of any CA/N allegations made against
them at the initial point of contact, in a manner consistent with the laws maintaining the
confidentiality of the person making the allegations. CA/N investigations should be conducted in a
manner that will not jeopardize the safety or protection of the child or the integrity of the
investigation process. RCW 26.44.100

g. Notify the alleged perpetrator of the allegations of CA/N at the eartiest point in the investigation
that will not jeopardize the safety or protection of the child or the course of the investigation.

h. Conduct individual and face-to-face interviews with the child's caregiver(s} and all alleged
perpetrators if reasonably available. If DV is identified, all persons (e.g., children, caregivers or
alleged perpetratofs} should be interviewed separately. The social worker may coordinate
interviews with local law enforcement agencies in accordance with local community protocols that
may authorize interview of the perpetrators by a person other than the sociat worker.

i. CPS staff must use near verbatim recording any time an alleged perpetrator of child sexual
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abuse makes statements to the CPS staff regarding the alleged sexual abuse.

fi. CPS staff may summarize the nature of questions and the nature of the responses when
other adults provide information related to allegations of child sexual abuse. See the
Operations Manual, chapter 13000, section 13100, for documentation requirements. For the
CA social worker to rely on near verbatim reporting prepared by a law enforcement officer or
other community participant, the department's local community protocol must provide that
the law enforcement or other participant will provide the near verbatim report within 90
days of the interview.

i. Document in the record when the alleged perpetrator is unavailable or unwilling to be interviewed
i. Notify law enforcement in accordance with local protocol. The social worker must ensure that

notification has been made to law enforcement following instructions in section 2220 of this
chapter. When in the course of an investigation there is reasonable cause to believe a crime against
a child has been committed, the social worker or supervisor must notify the law enforcement
agency with jurisdiction.

RCW 26.44.030 and 74.13.031

. Request the assistance of law enforcement to:

i. Assure the safety of the child(ren) or staff.
ii. Observe and/or preserve evidence.
lii. Take achild{ren) into protective custody.
iv. Enforce a courtorder.

v. Assist with the investigation.

. See chapter 4000, section 43022, for notification to parents of their rights when a child is taken into

temporary custody.

. Secure medical evaluation and/or treatment. The social worker considers utilizing a medical

evaluation in cases when the reported, observable condition or the nature and severity of injury
cannot be reasonably attributed to the claimed cause and a diagnostic finding would clarify
assessment of risk. Social workers may also utilize a medical evaluation to determine the need for
medical treatment.

. Make every effort to help the parent or {egal guardian understand the need for, and obtan,

necessary medical treatment for the child. The social worker must arrange for legal authority to
secure necessary available treatment when the parent or legal guardian is unable or unwilling.

The social worker must ask the parent to arrange for prompt medical evaluation of a child who does
not require medical treatment, if indicators of serious child abuse or neglect exist. The social worker
may seek legal authority for the medical examination if the parent does not comply with the
request.

. Contact the statewide Medical Consultation Network in your region whenever identification or

management of CA/N would be facilitated by expert medical consultation.

For consultation with a pharmacist on prescribed or non-prescribed medications, contact the
Washington Poison Control Center at 1-800-222-1222 (TTY 1-800-222-1222), identify self as a CA
social worker, and ask to speak to the pharmacist on duty.

. The assigned CPS social worker must refer a child ages birth to 3, identified with a developmental

delay to a Famity Resources Coordinator with the Early Support for nfants and Toddlers (ESIT).
i. Referrals are made by calling the Healthy Mothers, Healthy Babies hotline at 1-800-322-2588
or through the ESIT web site. The referval must also be discussed with the child's
parents/caregivers. The parents/caregivers should also be informed that services from ESIT
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are free and do not commit the family to participate in the program.
ii. The referral must be made no more than two working days after a concern(s) has been
identified. The family may request that the referral timeline be extended beyond two days.
This request must be documented in FamLink.

g. Seek professional and expert cansultation and evaluation of significant issues. Examples include
having the housing inspector or other local authority assess building safety or having the county
sanitarian assess sewage and septic treatment issues.

r. Interview, in-person or by telephone, professionals and other persons (physician, nurse, school
personnel, child day care, relatives, etc.) who are reported to have or, the social worker believes,
may have first-hand knowledge of the incident, the injury, or the family's circumstances.

s. When requested, contact the referrers regarding the status of the case. More specific case
information may be shared with mandated reporters; e.g., the disposition of the intake information
and the department activity to protect the child. Take care to maintain confidentiality and the
integrity of the family.

t. Notify ali persons named in the intake as alleged perpetrators of the abuse or neglect of the
outcome of the investigation and the alleged perpetrators’ rights of review and appeal, using the
Client Notification Letter.

RCW 26.44.100

u. IF DV isidentified, the social worker must assess the danger posed to the child and adult victim by
the alleged DV perpetrator. To assess the danger, social workers must complete the specialized DV
questionsin the Safefy Assessment.

v. Send a letter by certified mail to any person determined to have made a false report of child abuse
or neglect informing the person that this determination has been made and that a second or
subsequent false report will be referred to the proper law enforcement agency for investigation.

5. Response ta Serious Physical Abuse and Sexual Abuse

a. The requirements in this subsection apply to all CA staff conducting investigations of serious
physical abuse or sexual abuse. CPS staff must follow these procedures in addition to all other
required investigative requirements in chapter 2000 of this guide:

i. Social must obtain medical examinations of children when:

A. They are seriously injured, or

B. Thereis a pattern of injury to young children as a result of alleged child abuse or
neglect.

C. Thereis an allegation of sexual abuse that includes physical injury to the child or the
potential for the child to have a sexually transmitted disease.
The social worker should consult with the Statewide Medical Consultation Network
(Med-Con} or with a Chitd Advocacy Center {CAC) physician when there is a concern
about whether or not a child is alleged to be sexually abused needs a medicat
examination.

iil. The physician examining the child must be affiliated with the Statewide Medical
Consultation Network {Med-Con) or with a Child Advocacy Center (CAC). If a child is
examined or was previously examined by a physician who is not affiliated with the Statewide
Med-Con or a CAC the social worker must also consult with Med-Con or a CAC physician.

The Med-Con or a CAC physician must be made aware of the current allegations and
available medical information, previous injuries and indications the child has been abused or
neglected in the past.
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iii. Children who are in the following categories must be placed in out-of-home carg {except
when the court has determined the child is safe to remain in the home):

A. Children who have suffered a serious non-accidental injury and an in-home safety
plan cannot be developed which will assure the separation of the child from the
alleged perpetrator(s).

B. Siblings of children who have been fatally or seriously injured due to abuse or neglect
and an in-home safety plan cannot be developed which will assure the separation of
the child from the alleged perpetratar(s).

C. Caregiver has been determined to be unwilling or incapable (i.e., due to mentalillness
or substance abuse) of supervising or protecting the child and an in-home safety plan
cannot be developed which will assure supervision/protection of the child.

D. Sexual abuse of a child and an in-home safety plan cannot be developed which wilt
protect the child from the alieged perpetrator(s).

iv. Any child who has an identified safety threat on the safety assessment must have a safety
planin place. The safety plan must include:

A. Separation of the child from the person who poses the safety threat.

B. Independent safety monitors such as regular contact by a mandated reporter aware
of the safety threat and understands their reporting duty. Plans based mainly on
promises made by the caregiver are not appropriate.

C. Acaregiver who will assure protection of the child.

D. Regular contact by the social worker with all Safety Plan participants in the safety
plan.

v. Prior to contact between the alleged perpetrator and victim the social worker must:

A. Consider the psychological harm as well as physical safety of the child,

B. Consult with law enforcement, treatment providers or others involved with the family.

C. Obtain reliable supervision of the contact between the child and the person who
poses the safety threat so that the threat is addressed.

D. Have supervisor approval.

« 2330. Accepted Intake Standards up 2332. Family Assessment Response »
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2540. Investigative Assessment

Policy

The Investigative Assessment (14) must be completed in FamLink within 60 calendar days of Children's

Administration receiving the intake.

1. Acomplete Investigative Assessment will cantain the following information:

a. A narrative description of:

History of CA/N (prior to the current allegations, includes victimization of any child in the
family and the injuries, dangerous acts, neglectful conditions, sexual abuse and extent of
developmental/emotional harm).

Description of the most recent CA/N (including severity, frequency and effects on child}.
Protective factors and family strengths.

b. Structured Decision Making Risk Assessment (SDMRA) tool.
¢. Documentation that a determination has been made as to whether it is probable that the use of

alcohol or controlled substances is a contributing factor to the alleged abuse or neglect.

d. Disposition; e.g., a description of DCFS case status.

e. Documentation of Findings regarding alleged abuse or neglect. Findings will be base on CA/N codes

designated in the intake according to the following definitions:

Founded means: Based on the CPS investigation, available information indicates that, more
likely than not, child abuse or neglect did occur as defined in WAC 388-15-009.

i. Unfounded means: The determination following an investigation by CPS that, based on

available information. it is more likely than not that child abuse or neglect did not occur or
there is insufficient evidence for the department to determine whether the alleged child
abuse did or did not occur as defined in WAC 388-15-0069. RCW 26.44.020

If a courtin a civil or criminal proceeding, considering the same facts or circumstances
contained in the CA case being investigated, makes a judicial finding by a preponderance of
the evidence or higher that the subject of the pending investigation has abused or neglected
the child, CA shall adopt the finding in its investigation.

When a criminal or civil finding differs from an unfounded finding on a completed
investigation or closed case, CA will, upon request, consider the changing the CA/N finding to
founded.

Procedure

When CA staff considers a criminal or civil findings that differs from an unfounded finding on
a completed investigation or closed case, they must:

http Hwww dshs wa govicai2600-service-delivery/Z540-mvestigative-assessiment
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A. Compare the court case with the department case to ensure the same fadts are
considered.
B. Discuss the judicial findings with the CPS supervisor and Area Administrator to
determine if the CA findings should be changed.
C. Send a new CPS Founded letter and follow regular CAPTA procedures, if it is
determined the findings should be changed.
v. When a third founded finding is made involving the same child or family within the previous
12 months, CA must promptly notify the Office of the Ombudsman of the contents of the
report and disposition of the investigatian.

<2530. Service Qutcomes up 2541, Structured Decision Making Risk
Assessment®{SDMRA) »
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153043. Procedures

1. CA staff must complete the SER (narrative case recording} in CAMIS as soon as possible after an event,
activity, or contact occurs to ensure accuracy of recording. In no case will the recording occur more than
30 calendar days from thz date of the event or case activity except for the near-verbatim documentation of
disclosure interviews as required by RCW 26.44.035. {"Written records involving child sexual abuse shall, at
aminimum, be a near verbatim record for the disclosure interview. The near verbatim record shall be
produced within fifteen calendar days of the disclosure interview, unless waived by management on a
case-by-case basis.")

2. CAstaff shall use the CAMIS Service Episode Record to record activities and events related to referrals,
cases, licenses, facility complaints, and persons, For additional details on timelines and format for
DLR/CPS investigation SERs, see the Child Abuse and Neglect Section Practice Guide: INVESTIGATING
ABUSE AND NEGLECT IN STATE~REG_ULATED CARE.

3. Ifthe local office allows, based upon agreement between DCFS and/or DLR social work supervisors and
clerical supervisors, clerical staff may input case activity information in the SER at the request of a social
worker. The social worker must review the clerical staff's input and enter an SER to the effect that SER 13
accurate as written.

4. Supervisors need to ensure that any significant activity on the part of the supervisor or management
related to case activities is entered into the SER. This can be accomplished either by direct input by the
supervisor, or with agreement by the social worker, entered by the social worker on behalf of the
supervisor,

5. DCFS staff must document all case activity in CAMIS. DCFS staff must relate the referral or case ID and the
person IDs of children that are directly associated with the SER. Exceptions to this documentation are
listed below.

a. The SER is related only to the child{ren)'s person 1D if:
i. The child is legally free; or
ii. The child isin Dependency Guardianship status; or
li. The personis between 18 and 22 and is in an open placement episode and has signed a
voluntary agreement for continued placement beyond the age of 18; or
iv. The childis placed with someone other than the child's parent or guardian through the
Interstate C{ompact Program (see CAMIS Policy 14 regarding documentation of child’s
custody).
b. SERs on prospective Adoptive Parents must not use a child's person ID.
€. SERrecording will include the following:
a. When - full dates (imonth/day/year and time) when the event occurred;
b. Who - full names of persons present, identifying their roles in the case (e.g. "child’s mother, Mary

http /www dshs wa govica/15304-service-episade-records/ 15304 3-procedures 145
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DECLARATION OF SERVICE

I herchy dectare that on March 9" 2015, 1 served the foregoing OPENING
BRIET OF APPELLANT FEARGHAL MC CARTHY on:

Mr. Tavlor Hallvik,

Clark County Prosecating Attorney Civil Division
PO Box 5000, Vancouver. WA 9860606
Tavior.Hallvikreclark wa,gov

Mr, Matthew Rice

Assistant Attorney General ot Washington.
PO Box 40126, Olvimpia, WA 98304
malthewrligatg wa.gov

naulhraatewacov, judiente ava. eon

Mr. Daniel Lloyd.

Assistant City Attorney. m
: g . : = O

PO Box 1993, Vancouver, WA Y8668 L,
I . art

Dan. LDlovdigienyvofvancouy er. s g =
o )

: —< =

Ms. Erin Sperger =
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by the following indicated method or methods:
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[ 5] by transmitting via electronic mail in accordance with the agreement

of the person(s) served, a tull, truc and correet copy thereot to the attorney at the

e-mail address number shown above, which is the last-known c-mail address tor

the attorney’s oflice. on the date set forth below,

[ dectlare under penalty of perjury of the laws of the State of Washington that
foregoing 1s true and correct on March 9th. 2015 at Vancouver, Washington,
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